Evaluating the WTO Panel Report on KOREA

Measures Affecting Government Procurement

CatherineLl
Associate Professor, Department of Financial and Economic Law, Chung
Yuan Chrigtian University;
Associate Professor, Department of Diplomacy, National Chengchi
University
Docteur en droit, I'Université de Paris 1-Panthéon-Sorbonne



Inchon

Inchon

| Inchon

XX1I:2

Inchon



SUMMARY

This dispute relates to the procurement of airport construction for Inchon International
Airport (11A) project in Korea. The United States raised the issue of whether the
procurement practices of the entities that have had procurement responsibility for the
project are or have been inconsistent with Korea' s obligations under the Agreement
on Government Procurement (GPA) and whether they nullify or impair benefits
accruing to the United States under that Agreement. First, the question arose as to
how to interpret Korea's Annex 1. The Panel examined Korea s Schedule and
determined whether, within the ordinary meaning of the terms therein, the entities
responsible for the 1A procurement were covered. The Panel aso made reference to
the negotiating history of Korea s GPA accession. With respect to allegation of
violation claims that the United States has made in the context of this case, the Panel
concluded that the I1A construction project was not covered as the entities engaged in
procurement for the project were not covered entities within the meaning of Article |
of the GPA. Furthermore, the kind of affiliation that the Panel deemed necessary to
render an unlisted entity subject to the GPA was not present in this case. Second, the
Panel reviewed the claim of nullification or impairmert raised by the United States
within the framework of principles of international law which are generally applicable
not only to performance of treaties but also to treaty negotiation. With respect to
allegation of nonrviolation claims, the Panel concluded that the United States has not
demonstrated that benefits reasonably expected to accrue under the GPA, or in the
negotiations resulting in Korea' s accession to the GPA, were nullified or impaired by
measures taken by Koreawithin the meaning of Article XXI1:2 of the GPA.
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