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壹、前言 
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參、為什麼要憲法化？ 
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    （三）利益權衡與比例原則 
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三、 價值與利益之權衡與比例原則之適用 
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摘 要 

本文主要討論國際經濟法之憲法化歷程，就概念上而言，本

文首先釐清何謂國際經濟法之憲法化？其次分析國際經濟法憲法

化之目的。最後則勾勒憲法化之取徑。憲政主義主要目標在於將

權力之行使繫諸於憲法所規範，將此概念適用於國際法層次，國

際憲政主義乃指：將法治、權力分立、人權保障、民主等憲法原

則適用於國際法層次，從而促進國際法秩序的公平與有效。國際

經濟法憲法化之論述主要希望解決兩個問題：其一是基於經濟全

球化而來，全球經濟治理與主權國家權限之分配問題；其二則是

藉由憲法化論述，試圖調和各種價值與利益之衝突。亦即，憲法

化之主要目的在於藉由合理分配各項權限至最適層次之治理機

制，同時平衡各項價值與利益之衝突。就憲法化之取向而言，首

先是概念上之超越，如何將 WTO 協定解釋為 WTO 憲章，就實

踐而言，則可分為人權取向，司法化模式，以及藉由比例原則與

利益權衡之方式，具體實踐國際經濟法之憲法化。 

And though this federative power in the well or ill management of 

it be of great moment to the commonwealth, yet it is much less capa-

ble to be directed by antecedent, standing, positive laws than the ex-

ecutive, and so must necessarily be left to the prudence and wisdom of 

those whose hands it is in, to be managed for the public good. For the 

laws that concern subjects one amongst another, being to direct their 

actions, may well enough precede them. But what is to be done in ref-

erence to foreigners depending much upon their actions, and the var-



 

iation of designs and interests, must be left in great part to the pru-

dence of those who have this power committed to them, to be man-

aged by the best of their skill for the advantage of the commonwealth. 

 John Locke, Two Treaties of Government, Book II, Chapter 12. 


