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(A % P+ p : Dr. Tobias Heinrich & Mark Powell, European Commission Proposes
a Regulation Establishing a Framework for the Review of Foreign Direct Investments
into the EU, WHITE & CASE, Sept. 15, 2017; Niels Christian Ersbell, Axel Gutermuth,
Luc Gyselen & et al., EU Commission Proposes a Framework for Screening Foreign

Direct Investments into the EU, ARNOLD & PORTER KAYE SCHOLER, Sept. 29, 2017.)
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! Dr. Tobias Heinrich & Mark Powell, European Commission Proposes a Regulation Establishing a
Framework for the Review of Foreign Direct Investments into the EU, WHITE & CASE, Sept. 15, 2017,
https://www.whitecase.com/publications/alert/european-commission-proposes-regulation-establishing-f
ramework-review-foreign (last visited Oct. 29, 2017).
2 Consolidated Version of the Treaty on the Functioning of the European Union, art. 3.1(¢), May 9,
2008, 2008, O.J. (C115) 47 [hereinafter TFEU, (providing that: “1. The Union shall have exclusive
competence in the following areas: ... (¢) common commercial policy...”).
3 Proposal for a Regulation of The European Parliament and of The Council Establishing a
Framework for Screening of Foreign Direct Investments into The European Union, COD (2017) 487
final, (Sept. 13, 2017) [hereinafter Proposal for FDI Screening Regulation ].
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4 Dr. Tobias Heinrich & Mark Powell, supra note 1.
5> TFEU art. 101
¢ European Commission Press Release IP/17/3183, The Commission, European Commission Proposes
Framework for Screening of Foreign Direct Investments (Sept. 14, 2017), http://europa.eu/rapid/press-
release IP-17-3183 en.htm (last visited Oct. 28, 2017).
7.
8 Id.
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 Proposal for FDI Screening Regulation, art. 3(1), (providing that: “Member States may maintain,
amend or adopt mechanisms to screen foreign direct investments on the grounds of security or public
order, under the conditions and in accordance with the terms set out in this Regulation.” ).

Proposal for FDI Screening Regulation, art. 6(1), (providing that: “Member States' screening
mechanisms shall be transparent and not discriminate between third countries. In particular, Member
States shall set out the circumstances triggering the screening, the grounds for screening and the
applicable detailed procedural rules.”).

' Proposal for FDI Screening Regulation, art. 6(2), (providing that: “Member States shall establish
timeframes for issuing screening decisions. Such timeframes shall allow them to take into account the
comments of Member States referred to in Article 8 and the opinion of the Commission referred to in
Articles 8 and 9.”).

12" Proposal for FDI Screening Regulation, art. 6(3), (providing that: “Confidential information,
including commercially-sensitive information, made available by foreign investors and undertaking
concerned shall be protected.”).

13" Proposal for FDI Screening Regulation, art. 6(4), (providing that: “Foreign investors and
undertakings concerned shall have the possibility to seek judicial redress against screening decisions of
the national authorities.”).

4 Proposal for FDI Screening Regulation, art. 6(9), (providing that: “Where the Commission
considers that a foreign direct investment is likely to affect projects or programmes of Union interest

on grounds of security or public order, the Commission may issue an opinion addressed to the Member
22
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State where the foreign direct investment is planned or has been completed.”).

15" Proposal for FDI Screening Regulation, art. 9(5), (providing that: “The Member States where the
foreign direct investment is planned or has been completed shall take utmost account of the
Commission's opinion and provide an explanation to the Commission in case its opinion is not
followed.”).

16_Niels Christian Ersbell, Axel Gutermuth, Luc Gyselen & et al., European Commission Proposes a
Regulation Establishing a Framework for Screening Foreign Direct Investments into the EU, ARNOLD
& PORTER KAYE SCHOLER, Sept. 29, 2017,
https://www.apks.com/en/perspectives/publications/2017/09/eu-commission-proposes-a-framework-
for-screening (last visited Oct. 28, 2017).

7 Dr. Tobias Heinrich & Mark Powell, supra note 4.

8 Proposal for FDI Screening Regulation, art. 8(1), (providing that: “Member States shall inform the
Commission and the other Member States of any foreign direct investments that are undergoing
screening within the framework of their screening mechanisms.”).

9" Proposal for FDI Screening Regulation, art. 8(2), (providing that: “Where a Member State considers
that a foreign direct investment planned or completed in another Member State is likely to affect its
security or public order, it may provide comments to the Member State where the foreign direct
investment is planned or has been completed.”).
20 Proposal for FDI Screening Regulation, art. 10(2), (providing that: “The information referred to in
paragraph 1 of this Article shall include in particular: (a) The ownership structure of the foreign
investor...(b) The value of the foreign direct investment. (c) The products, services and business
operations of the foreign investor...(e) The funding of the investment...”).
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2 Proposal for FDI Screening Regulation, art. 4(1), (providing that: “In screening a foreign direct

investment on the grounds of security or public order, Member States and the Commission may

consider the potential effects on, inter alia: critical infrastructure, including energy, transport,

communications, data storage, space or financial infrastructure, as well as sensitive facilities...”).

22 Proposal for FDI Screening Regulation, art. 4(2), (providing that: “critical technologies, including

artificial intelligence, robotics, semiconductors, technologies with potential dual use applications,

cybersecurity, space or nuclear technology; ...”).

23 Proposal for FDI Screening Regulation, art. 4(3), (providing that: “the security of supply of critical

inputs; or...”).

24 PROPOSAL FOR FDI SCREENING REGULATION, art. 4(4), (providing that: “access to sensitive

information or the ability to control sensitive information.”).

25 Niels Christian Ersbell, Axel Gutermuth, Luc Gyselen & et al., supra note 16.

26 Proposal for FDI Screening Regulation, art. 5, (providing that: “Member States may maintain,

amend or adopt measures necessary to prevent circumvention of the screening mechanisms and

screening decisions.”).

27 Jim Brunsden, EU Plan to Curb Chinese Takeovers Risks ‘Trade War’, FINANCIAL TIMES, Sept. 17,
24
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2017.
8 Proposal for FDI Screening Regulation, art. 12, (providing that: “Each Member State shall appoint a
foreign direct investment screening contact point ('FDI screening contact point') for the screening of
foreign direct investment. The Commission and other Member States shall involve these FDI screening
contact points on all issues related to implementation of this Regulation.”).
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