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Abstract

In recent years, International Investment Agreement (IIA) has flourished as states
adopted hundreds of IIAs to attract foreign investment. Among the guarantees and
assurances provided under the IIAs, the adoption of Investor-State Dispute Settlement
(ISDS) mechanism was considered one of the most significant benefits as it ensures
foreign investors an effective and less biased mechanism to settle investment disputes.
Although the correlation between the adoption of IIAs and initiation of foreign
investments remains unclear, the expanding application of the ISDS mechanisms has
already attracted criticisms that the ISDS mechanism has unduly limited the national
authority’s regulatory power and has thus impeded the state’s right to regulate. In order
to limit the use of the ISDS mechanism, the “conformity clause”, the provision which
requires investors to act in conformity with the rules and laws of Host States, was
regularly added to the recent adopted I1As, and states have raised illegality plea to
deprive illegal investments of the protections and benefits provided under the IIAs. In
various ISDS proceedings, Host States has also invoked international law principles
such as the “Unclean Hands Doctrine” to argue that illegal investment should be
deprived of the protection provided under the IIAs and the investors cannot resort to
the ISDS mechanism when wrongdoings taint their respective investments.

Although the “conformity clause” has been incorporated into many I1As, its effect
has not been fully explored. The arbitration tribunals’ interpretation of the conformity
clause and its effect are also mixed and inconsistent. In order to understand and assess
the influence of the conformity clause and to clarify its effect, the analysis of this paper
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shall center on the arbitral decisions of Fraport v. Philippines which provide a thorough
analysis of the conformity clause. Questions like the thresholds for applying the
“illegality defense”, the relationship between the application of conformity clause and
Unclean Hands doctrines shall also be discussed. While noticing that the conformity
clause was also incorporated into the 11A recently concluded between Taiwan and the
Philippines and is likely to appear in other I1As as Taiwan thrives to conclude I1As with
its trading partners in the Southeast Asia, it is hoped that the finding of this paper would
alert the Taiwanese government the effect of conformity clause and its potential impact
towards investor protections. It is also hoped that this study may help the Taiwanese
government be more prudent about incorporating these provisions when negotiating
[1As in the future.
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