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Abstract

The dispute over tobacco trade can be traced back to the case of Thailand-
Restrictions on Importation and Internal Tax on Cigarettes in 1990 under the era of
General Agreement on Trade and Tariff (GATT). Since the establishment of World
Trade Organization (WTO) in 1995, tobacco control measures have frequently become
the object of complaints brought under the WTO dispute resolution, for example:
Dominican Republic—Import and Sale of Cigarettes, United States—Clove Cigarettes,
etc.; however, these cases are not as attentive and contentious as that of Australia—
Tobacco Plain Packaging widely debated all over the world. The controversy derived
from the involvement of fundamental conflicts between free trade and public health,
the ultimate issue this Panel would have to decide how to reconcile these two values at
stake so that the state could preserve legitimate policy space to regulate for public
interests. The report was published by the WTO on June 28, 2018, and the Panel's ruling
was made in favor of Australia, rejecting all of the complaints’ claims filed by Cuba,
Dominican Republic, Honduras and Indonesia, and affirming Australia’s compatibility
of WTO rules regarding its tobacco plain packaging (TPP) measures.

For the conflict between trade and other social values, WTO trade norms are
mostly dealt with such issue through the “rules and exceptions” approach. For example,
the general exception clause of Article 20 of GATT is stipulated for this particular
purpose. However, in Australia—Tobacco Plain Packaging case, given the TPP measure
specifically involved with the technical regulations of tobacco packaging and the
restrictive use of trademark, in which the claims were brought under the Agreement on
Technical Barriers to Trade (TBT Agreement) and the Agreement of Trade-Related
Intellectual Property Rights (TRIPS Agreement), these two Agreements lack the
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exception clause similar to Article 20 of the GATT as an intrinsic mechanism for
reconciling trade and health conflicts. Therefore, it will fully rely on the Panel’s
function to reconcile the potential conflicts through interpretative methods while
applying to the substantive rules under TBT and TRIPS Agreements challenged by the

complaints.

How the line could be drawn by the Panel depends on the interpretation and
application of the necessity test under Article 2.2 of TBT Agreement and the rationality
test under Article 20 of TRIPS Agreement respectively, which requires the TPP
measures shall not be adopted to cause more trade restrictiveness than necessary to
achieve policy goals, and unjustifiably encumber the use of trademark. These two tests
serve not only positive trade obligations for Member to fulfill but also a set of balancing
standards to accommodate other societal values. Therefore, this paper aims to explore
these two legal tests to see if a clearer line could be drawn and any differences between
the two tests from the Panel’s report. This paper finds that the Panel’s report does not
provide clear standard for the rationality test despite its ruling in favor of tobacco
control. A case-by-case review may still be required as this ruling does not provide

sufficient guidance for the state’s public interest regulations in the future.

Keywords: Tobacco Plain Packaging, unnecessary obstacles to trade, unjustifiable
encumbrance, technical barriers to trade, trademark use, WTO, FCTC
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