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Abstract

Comparing to the well-interpreted GATT Article XX General Exception Clause
with abundant dispute settlement ruling precedents guiding its use, the GATT Article
XXI security exception is rarely invoked and discussed through the history of GATT
and WTO. However, after President Trump took office and invoked Article 232 of the
1962 U.S. Trade Expansion Act to impose restrictions on steel and aluminum products
on the grounds of safeguarding national security, the applicability of GATT Article
XXI has now grasped the world’s attention. In the recent trade disputes between
Ukraine and Russia, and between Qatar and Saudi Arabia, Bahrain, and the United Arab
Emirates, GATT Article XXI was also the core matter of the case. In order to better
understand how GATT Article should be applied, referencing recent Russia— Traffic
in Transit Panel Report, this article shall analyze the application of the GATT Article
XXI1 National Security Exception. Matters such as the justiciability of GATT Atrticle
XXI, whether WTO dispute settlement mechanism may exercise jurisdiction upon
GATT Article XXI disputes, and about the “self-judging nature” GATT Article XXI
shall be discussed.

In part one, this article shall start with reviewing the recent WTO-Members’

invocation of GATT Article XXI national security exceptions, and shall highlight the
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possibility of the abusive use of such provision. Part two then starts by addressing the
GATT Article XXI provision, and shall interpret the provision through contextual
interpretation, historical interpretation, and shall supplement the discussion with
scholars’ comments and analyses. Part three focuses on illustrating the Russia — Traffic
in Transit decision, with particular focus on assessing the Panel’s interpretation and
application of GATT Article XXI. Part four comments on the Panel’s Russia— Traffic
in Transit ruling and shall illustrate the potential impact this decision may cause to later
disputes. Part five concludes.

Keywords: World Trade Organization, National Security Exception, Self-Judging
Clause
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