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( B~+4f ¥ #L: Maria José Alarcon, 2023 in Review: Climate Change and ISDS —
Reshaping Investment Arbitration to Achieve Climate Goals, KLUWER ARB. BLOG (Jan.
31, 2024), https://arbitrationblog.kluwerarbitration.com/2024/01/31/2023-in-review-
climate-change-and-isds-reshaping-investment-arbitration-to-achieve-climate-goals/. )
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L See General Assembly Adopts Resolution Requesting International Court of Justice Provide Advisory
Opinion on States’ Obligations Concerning Climate Change, U.N. (Mar. 29, 2023),
https://press.un.org/en/2023/gal12497.doc.htm; Request for an Advisory Opinion Submitted by the
Commission of Small Island States on Climate Change and International Law (Request for Advisory
Opinion Submitted to the Tribunal), INT’L TRIBUNAL FOR THE L. OF THE SEA,
https://www.itlos.org/en/main/cases/list-of-cases/request-for-an-advisory-opinion-submitted-by-the-
commission-of-small-island-states-on-climate-change-and-international-law-request-for-advisory-
opinion-submitted-to-the-tribunal/ (last visited Mar. 22, 2024).

2 Energy Charter Treaty (ECT), Dec. 17, 1994, 2080 U.N.T.S. 100; Fabian Eichberger, ECT
Modernisation Perspectives: No Winners: The Long End of the ECT Modernisation Process, KLUWER
ARB. BLOG (May 8, 2023), https://arbitrationblog.kluwerarbitration.com/2023/05/08/ect-modernisation-
perspectives-no-winners-the-long-end-of-the-ect-modernisation-process/.
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3 ECT, art. 2.

4 E.g. Promotion and Protection of Human Rights: Human Rights Situations and Reports of Special
Rapporteurs and Representatives, Paying Polluters: The Catastrophic Consequences of Investor-State
Dispute Settlement for Climate and Environment Action and Human Rights: Note by the Secretary-
General, UN. Doc. A/78/168.

5 Id. para. 46.

6 E.g. Martin Dietrich Brauch, The Agreement in Principle on ECT “Modernization”: A Botched
Reform Attempt that Undermines Climate Action, COLUMBIA CTR ON SUSTAINABLE INV. (Oct. 17,
2022), https://ccsi.columbia.edu/news/agreement-principle-ect-modernization-botched-reform-attempt-
undermines-climate-action.

" Eichberger, supra note 2.

8 Proposal for a Council Decision on the Withdrawal of the Union from the Energy Charter Treaty,
COM (2023) 447 final (July 7, 2023).

S AR IRET WP HLERFIZRIN (LRI TEN) EFER 3218 > 2023 & 11

? 27 B > F 10-15 » https://www.tradelaw.nccu.edu.tw/epaper/no321/3.pdf o Written Notifications of
Withdrawal from the Energy Charter Treaty, INT’L ENERGY CHARTER,
https://www.energychartertreaty.org/details/article/written-notifications-of-withdrawal-from-the-
energy-charter-treaty/ (last visited Mar. 22, 2024); Maria José Alarcon, 2023 in Review: Climate
Change and ISDS — Reshaping Investment Arbitration to Achieve Climate Goals, KLUWER ARB. BLOG
(Jan. 31, 2024), https://arbitrationblog.kluwerarbitration.com/2024/01/31/2023-in-review-climate-
change-and-isds-reshaping-investment-arbitration-to-achieve-climate-goals/.

10 See James McGlaughlin, ECT Modernisation Perspectives: Big Shoes to Fill? Governing Foreign
Energy Investments in an Energy Charter Treaty Lacuna, KLUWER ARB. BLOG (May 9, 2023),
https://arbitrationblog.kluwerarbitration.com/2023/05/09/ect-modernisation-perspectives-big-shoes-to-
fill-governing-foreign-energy-investments-in-an-energy-charter-treaty-lacuna/.

11 ECT, art. 47(3); Eichberger, supra note 2.

12 Johannes Tropper & Kilian Wagner, Don t Pull the Plug on the Energy Charter Treaty: Why EU
Member States Should Modernise Rather than Abandon It, VOLKERRECHTSBLOG (May 16, 2022),
https://voelkerrechtsblog.org/dont-pull-the-plug-on-the-energy-charter-treaty/.
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13 See LEAK: Exit from Energy Charter Treaty ‘Unavoidable’, EU Commission Says, EURACTIV
(Feb. 8, 2023), https://www.euractiv.com/section/energy/news/exit-from-energy-charter-treaty-
unavoidable-eu-commission-says/.

14 E.g. Request for an Advisory Opinion Submitted by the Commission of Small Island States on
Climate Change and International Law (Request for Advisory Opinion Submitted to the Tribunal),
INT’L TRIBUNAL FOR THE L. OF THE SEA, https://www.itlos.org/en/main/cases/list-of-cases/request-for-
an-advisory-opinion-submitted-by-the-commission-of-small-island-states-on-climate-change-and-
international-law-request-for-advisory-opinion-submitted-to-the-tribunal/ (lase visited Mar. 22, 2024).
15 E.g. Obligations of States in Respect of Climate Change, INT’L CT. OF JUST., https://www.icj-
cij.org/case/187/request-advisory-opinion (lase visited Mar. 22, 2024); e.g. Inter-American Court:
Submission on Climate Emergency and Human Rights, ART. 19 (Dec. 22, 2023),
https://www.article19.org/resources/inter-american-court-submission-on-climate-emergency-and-
human-rights/.

16 See CARTER A. HANSON, HARD AND SOFT LAW IN THE PARIS CLIMATE AGREEMENT (2021),
https://cupola.gettysburg.edu/cgi/viewcontent.cgi?article=1995&context=student scholarship.

17" See e.g. Peter A. Allard v. Barbados, PCA Case No. 2012-06, Award (June 27, 2016),
https://www.italaw.com/sites/default/files/case-documents/italaw7594.pdf.

18 See North Sea Continental Shelf (Federal Republic of Germany v. Denmark)/ (Federal Republic of
Germany v. Netherlands), Judgment, 1969 I1.C.J. Rep. 3, para. 63 (Feb. 20); Vienna Convention on the
Law of Treaties (VCLT) art. 53, 1155 U.N.T.S. 331, 344.
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19 E.g. Louise Barber, Zeph Investments v Australia: The Latest in Investor-State Climate Change-

Related Claims, KLUWER ARB. BLOG (Aug. 24, 2023),
https://arbitrationblog.kluwerarbitration.com/2023/08/24/zeph-investments-v-australia-the-latest-in-
investor-state-climate-change-related-claims/.

2 E.g. RWE AG and RWE Eemshaven Holding II BV v. Kingdom of the Netherlands, ICSID Case No.
ARB/21/4; Zeph Investments Pte Ltd v The Commonwealth of Australia, PCA Case No. 2023-67.

2l E.g. TransCanada Corporation and TransCanada PipeLines Limited v. The United States of America,
ICSID Case No. ARB/16/21; Rockhopper Italia S.p.A., Rockhopper Mediterranean Ltd, and
Rockhopper Exploration Plc v. Italian Republic, ICSID Case No. ARB/17/14, Final Award (Aug. 23,
2022); Lone Pine Resources Inc. v. The Government of Canada, ICSID Case No. UNCT/15/2, Award
(Nov. 21, 2022).

22 G.A. Res. 56/83, at 2 (Jan. 28, 2002).

B Id. at8.

24 Tlias Plakokefalos, Causation in the Law of State Responsibility and the Problem of
Overdetermination: In Search of Clarity, 26(2) EUR.J.INT’LL. 471, 476-477.
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F 2T % B RPIET L B g %845 ¢ Bt o Case Concerning Application of the
Convention on The Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v.
Serbia and Montenegro), Judgment, 2007 I.C.J. Rep. 43, para. 431 (Feb. 26).
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% JCSID, ICSID CONVENTION, REGULATIONS AND RULES 115 (2022),
https://icsid.worldbank.org/sites/default/files/documents/ICSID Convention.pdf; UNCITRAL ,
UNCITRAL ARBITRATION RULES (2021), EXPEDITED ARBITRATION RULES, RULES ON TRANSPARENCY
IN TREATY-BASED INVESTOR-STATE ARBITRATION 17 (2021),
https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/21-07996 _expedited-
arbitration-e-ebook.pdf.

27 E.g. David Aven et al. v. Costa Rica, ICSID Case No. UNCT/15/3, Final Award, para. 742 (Sept. 18,
2018).

28 E.g. BSG Resources Limited (in Administration), BSG Resources (Guinea) Limited,

BSG Resources (Guinea) Sarl v. Rep. of Guinea, ICSID Case No. ARB/14/22, Award, para. 1095 (May.
18, 2022).

2 E.g. Karkey Karadeniz Elektrik Uretim A.S. v. Islamic Republic of Pakistan, ICSID Case No.
ARB/13/1, Award, para. 1012 (Aug. 22, 2017).

30 VCLT, art. 31(3)(a).

31 Andreas R Ziegler & Jorun Baumgartner, Good Fuaith as a General Principle of (International) Law,
in GOOD FAITH AND INTERNATIONAL ECONOMIC LAW 12 (Andrew D. Mitchell, M Sornarajah & Tania
Voon eds., 2015); Anthony D'Amato, Consent, Estoppel, and Reasonableness: Three Challenges to
Universal International Law, 10 VA. J. INT’ L. 1, 15 (1969).

32 Alarcon, supra note 9.
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