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Abstract

With globalization and digitalization, multinational enterprises have increasingly
adopted global business models, intensifying issues of base erosion and profit shifting.
To tackle these challenges, the OECD introduced the Global Anti-Base Erosion (GloBE)
rules, setting a minimum effective tax rate of 15% for large multinational groups. Many
countries have since incorporated these rules into domestic law, adjusting tax systems
and incentives accordingly. This article explores the legality of GloBE related measures
under international investment law, focusing on procedural and substantive aspects.
Procedurally, key issues include definitions of “investment” and ““investor,” and the
scope of tax carve-out clauses. Where I[As do not explicitly exclude indirect
investments, indirect shareholders may qualify as investors. Enterprises located in the
host state but foreign-controlled may also qualify. Since GloBE measures are tax-
related, it is important to assess whether [IAs include tax carve-out provisions; however,
most lack such clauses, allowing tribunals to assert jurisdiction over GloBE related
disputes. Substantively, imposing top-up taxes, reducing incentives, or raising
corporate tax rates may risk violating fair and equitable treatment, non-discrimination,
or expropriation protections. Yet, tribunals generally consider public policy objectives
behind such measures, making breaches less likely if states act in good faith to prevent
base erosion and protect taxing rights. The article concludes that although dispute risks
exist, GloBE rules’design limits incentives for arbitration. Renegotiation of incentives
and reforms promoting alignment between investment law and tax policy are

recommended.

Keywords: GloBE Rules, International Investment Arbitration, Jurisdiction, Investment

Protection Clauses
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A A F P 3% & T B ( tax neutral investment vehicles ) 2 #4120 - — & H 5% B
ko fF PR B2 2 & » Bl GIoBE A Z#@AH L BEFEAMHAR  F
A4 A&7 IR B UTPR AR AR RERSEXEE N E ST RATE

GloBE #LA1 8 A P45 8% » 45 JE st ABEIR B RS Z AN
(=) &MRAMAEREHRE

BFEHMBEZ N EMBARIBZ N  AUAARTEEG AR B REERE
BEENZERREREKEAETEERMAALR - AL ofT R EE R BT
EMAREIEE » Al A GloBE M A2 K KATHR -

& GIoBE LxEART » H—HREEMm T » HAAKZI VTR A L& LK
BRALFS BAE WA 2 FIEAZ 2 » RBP4 X B RRE TR A R AL sk
HABAAZ R AR —AREERZIMRGE R (taxresident ) B3R F 32 & BP

B RN o S R A E > R SUE B 2 3% 3 bk 4 AR B R R ARIES o

25 Id. arts. 1.3.3, 1.5; OECD, Tax Challenges Arising from Digitalisation — Report on Pillar Two
Blueprint 30 (2020), https://www.oecd-ilibrary.org/docserver/abb4c3d1-
en.pdf?expires=1719052174&id=id&accname=guest&checksum=4FAA076221F5A86B06C6BAFBFF
B7F2BS.

26 OECD, Tax Challenges Arising from the Digitalisation of the Economy — Commentary to the Global
Anti-Base Erosion Model Rules (Pillar Two) 20 (2022) [hereinafter Commentary to GloBE Model
Rules], https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-the-economy-
global-anti-base-erosion-model-rules-pillar-two-commentary.pdf; ECD, Tax Challenges Arising from
Digitalisation — Report on Pillar Two Blueprint (2020), https://www.oecd.org/tax/beps/tax-challenges-
arising-from-digitalisation-report-on-pillar-two-blueprint.pdf.

27 Commentary to GloBE Model Rule, supra note 26 at 20.

2 GloBE k8 A B3 Fi4 B 52 ( Flow-through Entities ) $L % 3 A7 4L 3b 2 FI B3 A B AE >
He A3 SOR B — AR B B AR R S AT B B R 5 1R 33 © GloBE Model
Rules, supra note 21, arts. 10.3.1-10.3.3; Commentary to GloBE Model Rules, supra note 26, at 222.
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ERAYEE K E 2 GloBE Fiifa it ehsa s a4 BREARK
BN B A BREMIER X G RAFEY - AT Hh— e BEHRE
GIoBE 37k $g R4t HAH 2 E#/THE - 4 GloBE FRIF A HREFTH M

WARHL & HE 2 3% 3t 8 a0

FRAEBBOEFAARER RE HEEZ EFHERIELZ B
MERHBE  BRERTPRINZER BT RASER - AT @3T8 RA €3

M 5&\431 o

g mz  GloBE #| R A @AEMAB ezt FHRE R 2 ¢ TREARMR
KRR RAAE R AB » £ GloBE FiiF BB — D ¥ A3 MH T2 &
MATHF - RRSBMHNE R GAFIAENZRRZAE » oMM 2 EMERE
# GloBE fii3 ¥ » b A% —MA LT 5242 » R4 & GloBE 4| & %3

PR 4R 45 B ZARHL B 1F 7 -

(w)@EMztHEEmyE

GloBE #|E F > AUt EHF M E 2 MEE A" A %% 0% % #( adjusted covered
taxes ) ;» HA B GREBRBEMBRETHRIZ " S8R E ( current tax
expense ) | & Xwt o 44 GIoBE R A# " % EH ( covered taxes ) | 2 & & #13

o g4 R EE R AWM GoBE B AT RAEZIMED « AT 5 5IRAL B

P EAARBXHB AN FRECSEEMARARMANNRH KB RA > BA RIS o GloBE
Model Rules, supra note 21, arts. 3.1.1-3.1.2.

30 Commentary to GIoBE Model Rules, supra note 26, at 46.

3 E.g., GloBE Model Rules, supra note 21, art. 3.2.1.

32 Commentary to GIoBE Model Rules, supra note 26, at 47.

33 GloBE Model Rules, supra note 21, art. 4.1.1 (“The Adjusted Covered Taxes of a Constituent Entity
for the Fiscal Year shall be equal to the current tax expense accrued in its Financial Accounting Net
Income or Loss with respect to Covered Taxes for the Fiscal Year adjusted by: (a) the net amount of its
Additions to Covered Taxes for the Fiscal Year (as determined under Article 4.1.2) and Reductions to
Covered Taxes for the Fiscal Year (as determined under Article 4.1.3); (b) the Total Deferred Tax
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FoE Ay K

1. ZEMZE

#R3% GloBE 3Lik$iAk » i EMAIH S E/F AL B REG BRI
A A E R MR RA B ASRATRMEE ZHE B R ORI EE
BB o ER > BRI BPIER - FEATIARAMAERE - ZER
RLZBRBRGENR G » SHRERE A BERE > RIS HEEF > SR
BN B BT E S E - 44l - GloBE B IR HER 1 A & PR R4 AL (4o

IR » QDMTT * UTPR )» SR &4 & €48 31 A5 -

k-1

!\.)

SEMBE P RBERBUEMZEIME  KRLETERBRATA # GloBE
FRAF AR XA NI L RMAIEA - HRIAB AT F £ M > GloBE 3Lk
AT —EAEES - R ERAMZ TR G s T ALK ER - B
BAEN RO (Dt MIE - F R ATEME - 1241 GloBE ATiF4a M 2
BN 5 Q)RR HIA - R ¥ GloBE PR & Bl ¢ Q)AL AP LR © U H
IR BIEPTTRE A A o3t FFE TR A ZR TR R H KA
Z BT MIA 0 REAT — L Tk @ ( recapture ) it A LR IR Ay 2 UR AL AT

R AR LRRREE G RIREMRAIBILFFRE EZER S

.o

(DN ZTAMER - BFINH G R4S 5 - B9 GloBE Arista Mg

Adjustment Amount (as determined under Article 4.4); and (c) any increase or decrease in Covered
Taxes recorded in equity or Other Comprehensive Income relating to amounts included in the
computation of GloBE Income or Loss that will be subject to tax under local tax rules. ”’); Commentary
to GloBE Model Rules, supra note 26, at 85.

34 GloBE Model Rules, supra note 21, art. 4.2.1; Commentary to GloBE Model Rules, supra note 26,
at 94.

35 GloBE Model Rules, supra note 21, art. 4.2.2. 7 A-#% ] iR 32 A #3648 ( disqualified refundable
imputation tax ) 1445 ¥ & B ik B LM AREMARIEL - EUAUBE BT ZERREZIMA
A BERBHRUIMABRENED L ERLAA > KTl A ALIEREE 4
Z #1%8 - Commentary to GloBE Model Rules, supra note 26, at 194.
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HAC WAKTREAFRBLENFEEAMEECTRALZIMA AR EM
Ve By 7 AL F 3 P00 SE A R AR

A M EA% GloBE RAIZ MsE R4 - LEHHEE—EHBFE T » B R
PEERARATHREMBINEHRETEE UL RIKME ° AR ERE 15%869 3
THEELEHBEIN  IRERCEEEARENSHEARETEECHNTETHRAER

QDMTT # 4 2 A58 7 A8 A -

1. SHERFPERZIAFHME

GloBE 1 & 3 BX AR 858 4 7% ( jurisdictional blending approach )3t & & # # %
( effective taxrate )» BP AR BERAHEM > WZENHA B AR —BRLEE
M2 B > 3 GloBE A i # & & 63t H7 - MM EBEE N E & B — B
FHEZ RGN EMBFAMF GloBE AiFXtbfd  WAZEIABME < 3t H

NRB AR E=2ARETEEEE R B LR R EHES/F GloBE iE8 -

2. BAME

GloBE #RAIF3TZRAEME A 15% » £RREEE ZF MR F BN RER
F05 BB AR & AR EEE ( Low-Tax Jurisdiction )» AL A% ey &

H % B B A1aH & £ 8 & 8 ( Low-Tax Constituent Entities ) 48 # 3, » 2% A

36 GloBE Model Rules, supra note 21, arts. 4.1.1-4.1.3.

37 Commentary to GIoBE Model Rules, supra note 26, at 116.

® [ % GloBE pif3 | #ada X —REHEEN - A7A % MR A X GloBE #4883 % GloBE %
H48%8 - % GoBE Fiif ALK AW ZEBEFRGALMAR  TREGELARUME - 1d
arts. 5.1.1-5.1.2 (“The Effective Tax Rate of the MNE Group for a jurisdiction with Net GloBE Income
shall be calculated for each Fiscal Year. The Effective Tax Rate of the MNE Group for a jurisdiction is
equal to the sum of the Adjusted Covered Taxes of each Constituent Entity located in the jurisdiction
divided by the Net GloBE Income of the jurisdiction for the Fiscal Year. For purposes of Chapter 5,
each Stateless Constituent Entity shall be treated as a single Constituent Entity located in a separate
jurisdiction.”).
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EHBZHAREENXRSVNREMRE ARG AL HAMRE ( Top-up Tax
Percentage )» % E NI E B R B IF A RGN G EBM R B -

HAMER HREMEEFBMEZ 0 L5 B/F ARG HMAMBEZ
¥ - ZRAEBR T BB AR £ A BRREEN RSN RARE - A4
AMFERHE > BABIIRR -t ELXA T HARF=-RERFE-ABMEY |-

3. BBRAFH

WMAMER R LR H AR T EE N B RS X % E & B 2% GloBE Arif R4
R AR HIRA T EBHEHZ MBI RHEAIH A - GloBE RA| ausr b ¥:8
F# A E Y A3 HE4 H B ( Substance-based Income Exclusion ) #4345 Fr4F B

WAL ot -

COEEFAAGHRBE AR R AR AR FEFH ( Excess
Profit )» 7R BP % GIoBE FriFiaif B A3 HERZA X 6R%E » 2 B H M3 kR %R
EH R F GloBE FifF - BIR E A ERMRZABZEANHE > ETEBHARET
Rz ¥ BERERGIERHFE - RlH AR L 23F GloBE AT A # 5K
2o ENKB T ABEEAM = % GloBE A3 — B H AT PR AR -

Frs T EHMAAFEER o ARG T EREES AL ZE TRE > &40
ERNB AR EER N IATHFERALITE AL E EE G AT HEZE TR -
FEAKRET FUMAFHLRE H HFEREAS% ) ABE AR EIEE=5% )

39 Commentary to GIoBE Model Rules, supra note 26, at 117.

40 GloBE Model Rules, supra note 21, art. 5.2.1 (“The Top-up Tax Percentage for a jurisdiction for a
Fiscal Year shall be the positive percentage point difference, if any, computed in accordance with the
following formula: Top up Tax Percentage = Minimum Rate — Ef fective Tax Rate. Where the
Effective Tax Rate is the Effective Tax Rate determined in accordance with Article 5.1 for the
jurisdiction for the Fiscal Year.”).

4l GloBE Model Rules, supra note 21, art. 5.2.2 (“The Excess Profit for the jurisdiction for the Fiscal
Year is the positive amount, if any, computed in accordance with the following formula: Excess
Profit = Net GloBE Income — Substance based Income Exclusion....”).

42 Commentary to GloBE Model Rules, supra note 26, at 120.
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43

LB AT R B MR R 5 A BARR B R IER AR AR AE A
B2 E B AROR 0 MU PR AR B

THERCEFARBMNERABMREER ZEH A RERELAFHH
MR 2 & B TR R 4 R B KRB AR R4 - S48 B A AL
( Qualified Domestic Minimum Top Up Tax, QDMTT ) 4 4374 B 4k GloBE #3,
A LR Z AT AR R R A R R B SRBUE M - Bt > A M3t
AnaXb " AREEEH AR =BBAN B H AR E+E MAINIH LK —

QDMTT # #M* = |

BEHARGUAREEEARMA R A ZHRACEER NS R AN
& JE A& 2B 0 GloBE Lkt Rt —F R E » &R A7 3% &4 GloBE At
At AT B EARA T BB R B BRI ARBE-HRETEEH
ZA<(%EE & B 2 GloBE fiff/ A& # ENATA % B & B X GloBE Fiff#ado)

46
il

5. $% € 3452 ( De Minimis Exclusion )

THRAMNEER A —MHARETERL T GloBE Jt A& 1000 Eekt» B

B Amag S EA A ERA 10 FEH - B FARFER S FHEMRE 0% AHE AR E
8% HE - BB Z EIEIRE 5% ° GloBE Model Rules, supra note 21, arts. 5.3.1- 5.3.4,
9.2.1-9.2.2.

4 Id. at 119,

YRR ARG HH B XA TR AR EN T AL RO EE A AR I E A
S FE WA JUHMEE o Id. art. 5.2.3 (“The Jurisdictional Top-up Tax for a jurisdiction for a Fiscal Year is
equal to the positive amount, if any, computed in accordance with the following formula:
Jurisdictional Top up Tax = (Top up Tax Percentage x Excess Profit) + Additional Current
Top up Tax — Domestic Top up Tax....”).

46 GloBE Model Rules, supra note 21, art. 5.2.4.
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¥ GloBE Fi43-1&# 100 B ekt A4 GloBE#8 % » P MM B AN EF R B 7T
EEAAMEHRER B ZARTERNAE GRS EE R B AR ERF
JEZ A8 AR B EY -

6. %42 # 4% % ( Safe Harbour )

M T B PR 45 3R GLoBE 8] 75 3% 3t 40 2 AR R A TR R AL 4] 5 B & %
ERARFRMERIAERIITEAE - TN —HMREEEOMA EBRE A
SRR ZAEE  PRMBENZEE R BT EREAMER - §FEEY
AMEERZ M ARERL TS 2B RZEME A R EL OECD & B M 24
B2 REBHEIAR LT XM P BHFUATEAR I RER A LRAZ
o4k 2025 45 A4 2 " GloBE RARERER 0 BRI GMET AR

BB RIE RS RAMEEHE  QDMTT &4 #id R 4 UTPR 224 -

Ff%

W B A RS 2 BARE SRS X EEMN GloBE R AIEAT Z AT = 18
A%

R FAREERSA TIME—IARI » %% £ E 2 GloBE # & #

%

51

o

(1) mEHRARHE S EFE R BNEREE B E FELEAER 1000 &

BT BLARAT FFIER 100 BeR TR E £ K o #1 GloBE 37k 86 AR B X e £

AR E B 2T GoBE AR AT AR S SR EAT MMM BF R E - X EE AR
FAT R BT o B F — R R BRI B R RN AR T E £ & GloBE AR K
BT DU E s B P HES - GloBE Model Rules, supra note 8, arts. 5.5.1-5.5.3.
4% GloBE Model Rules, supra note 21, art. 8.2.1.
4 OECD, Safe Harbours and Penalty Relief: Global Anti-Base Erosion Model Rules (Pillar Two)
(2022), https://www.oecd.org/content/dam/oecd/en/topics/policy-sub-issues/global-minimum-tax/safe-
harbours-and-penalty-relief-global-anti-base-erosion-rules-pillar-two.pdf.
50" OECD, Tax Challenges Arising from the Digitalisation of the Economy — Consolidated Commentary
to the Global Anti-Base Erosion Model Rules (2025) 321-367 (2025) [hereinafter Consolidated
Commentary to Global Model Rules 2025],
https://www.oecd.org/content/dam/oecd/en/publications/reports/2025/05/tax-challenges-arising-from-
the-digitalisation-of-the-economy-consolidated-commentary-to-the-global-anti-base-erosion-model-
rules 2025 be9651c2/a551b351-en.pdf

WK AR E AR R4 2026 4 12 A 31 ATRAM Z &3 R (1245 E 4 R B RERN 2028 £
6 A 308 )-Id at323.
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W AR R AR AR R GRS Z AR E B BN IR AT F A A RIB RETHE

# %1k GloBE 3r7% 643t & GloBE i A %48 % °

Q) BHAHMERR : UABBRAJMEZRATFFA PR ERDSRTHBRE

FAARRE RS A B

FoHREBEEFEZMHHBMEEN AR

BEAASE > Bp 2023 F92 2024 F3E 15% ~ 2025 3£ 16% ~ 2026 HF3£ 17% °

)BT AN RIS, © % B & B AR AL U B 2 B B3R AL AT 75 4 B0 3%

WFH HEPTATHEIR AR -

ERFECBEIMEDBZ

B E 2 E B 53t E (Simp

AR AT REAF B K AMER 2 AR IRPT R > %

lified Calculations ) Bu4X, GloBE 3.7k #6 A F # A48

ezt REAE RUBEACEEH RAMERKEARAZTL - B EHEEEE R

BB REEEEFETFIME—RAR - Z3bgFHE X GloBE #ARERA

52

P

(DBATHEFERIR  ER ¥

1BH %R E AT HEREE -

QmEHRRAR - FERE

EHRANEREEE ) GloBE AriF £ &

WM E ¥ B 8 = F-F 3418 5 GloBE A &#7 1000

Bt > B-F3# GloBE Aridan 100 # ekt & 4 GloBE 48 % -

Q)5 A ERR  ARE

% + £ % GloBE pii%

84745 OECD %5 4 22 #535 A 47

52 Id. at 345,
3 Id. at 346.

BREFEZEHARREED 15% -

* # % GloBE N1 5 A M F 23t 7 XLt

BAE5]17 c EARREH R ZEHHERLT > & B
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AR 4E GloBE #1837 € 48 M #.%¢ ©

M T i@ B LK A M AR ZR SN 0 414 QDMTT #2 UTPR 53 F &4 #%
WA - QDMTT 28243 5 ABLREAARAR  HBE RS LR
MBEEHRMTRRLENERETEESE - RA L K QDMTIT 3t KB & ¥
£ BN ABE - 77781K GloBE H A E23bik o f - UAERIRE N 1
BRI GloBE Fist B 248 L AMER - R > ZMREHEEF /ey QDMTT 4
B AR Bl RAF G PR 3T BRI H A LM H BB LA IRRE N
P B3t E kR B L GloBE 4.8 — 2 - BI3%34k GloBE MR 94

BRIEAR A B o

Z 7B # UTPR 2224 £ £ 4 B J& GloBE #8148 LA 3RAR Bl 893 £ o
w7 UPE AT e A B 8 B £ Rk B 46 QDMTT A7 » %85 B & X & B R AN
EEZAAM G FIHE > Tt H A B K518 UTPR R4 LA - 28 M » UPE AifEitb
BEEREORR BT AERN  RERBRAMT LRI RECBR RSN 2 HEL
MEME Y BRES R a0 B AR o A &K GloBE #LA|F #4747 2 Bk 82 R
H1 > #2025 412 A 31 BATRA46 34 2026 412 B 31 B AT& & ~ ki 12 18
A eg@E AR - 35 UPE priesb 2 & ¥ AT M8 BREE 20% » RIZbH R &%

£ 8 8 2 UTPR # %A EAR L £ o

() HBAEREHRER

GloBE #L.A] z 2444 %] & " Ar43i% 5 & B ( Income Inclusion Rule, IIR ) | &
" ##MA R 2 % 3% 7] ( Under-taxed Payments Rule, UTPR ) | #5% - £ B ¥

EERBEN—HARETEE XA BMBBENRBEMRE 15% > EELG LFN 3] A7

34 Id. at 353.

55 Id. at 356; GloBE Model Rules, supra note 21, art. 8.2.1.
36 Id. at 366.

ST 1d.
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EHAREEEKR IR N EREAREEEXEE R B R AR - W ARZ
o BR TIR ARty £ 3] T 3RALR A ( top-down approach ) & %-#F7 4 4 7 Al
( split-ownership rules ) 3z &  UTPR R4k % IIR 24 fo k4] » 5 8 8] PR LK
Freb# IR Al H b E e UTPR sy EEE - B BELMHE It g%

R HEBNEE R B REE R AR > DHERDHRERENE

THBRCEERRAMNEMR EAREE &N - BE LB E L] AAEK
IR & Al 38485048 7o - IR $% £ & T 3RM Iy ok - st by s 442> 3] ( Ultimate Parent
Entity, UPE ) MR 5 #1840 & & B sk B 458 X A7 A #4# 2 tbf5) ( Inclusion Ratio ) &
EAR R 4o UPE R E#44 IIR > Al G AHEHER—BRBLERA 4% IR
P RBE NG GEMAR - BHALEETHFEAE EEAS#% IR - Al SRHE
Fr Bt & AR MEAH L ALER o sboh o F o R 8 Bk A48 TIR 3t 3 A 21K
MEEEREREAHLMRT AR ERRM > LRF NG B HAMERE
TR TRENTAENIRY > B R EARMR

TRMEAEARBEFIBERLCEE BHA > mA B IERF NS
( Partially-Owned Parent Entity, POPE ) #5 % 0% » Bpab i © - dkrr A A &4 - &
LT » SRR BN 8] AR SLE A IR R H R A £ B B 2 Pr A ##
HE 3] B IR LAY 2 ERAH IR 44 RIE ERENGE B & B

8 GloBE Model Rules, supra note 21, arts. 2.1.1,2.1.6. FrA MM B A EEA R EH S —EERE
BEAZBAMMES  OHHIREBHE  BAREHLZMF Bl - &M BZHEER
%4 - Commentary to GloBE Model Rules, supra note 26, at 206-207.

3 GloBE Model Rules, supra note 21, art. 2.1.3.

%0 JId. arts. 2.1.2-2.1.3.

1" GloBE Model Rules, supra note 21, art. 2.3.1.

2 Commentary to GloBE Model Rules supra note 26, at 25. ik EE NS AR B RO EE
B BIFR&F NG FEABBRZEREZRE  HESERMBEHF AL CERD R B XA #
MR EBENNE G 20% A EZFAAEEEEGHRBARERZE =S EERMBEFAF -
GloBE Model Rules, supra note 21, arts. 2.1.4, 10.1.1.
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ZFLEE - JE3urh POPE € & 32 356 o

P A A A 3 L] RO B HHKE B i B GloBE AR B IR FEA] 2% - Bp
GBNNETMBEETRRARRA G AEZIRARTY - A EAXE T
N MAMBIEMEE = BREAEE R BM AR X s H%m 8 XA H HAH

E=3 Et{ﬁ']“ °

NE TR A BB E T R o AVER B FE AR B % FE X GloBE
Fifg > tafp o B BAbpr A #0935 Ao F 5 28R A& B X GloBE i
MRS ZIRMAEERBE BEE 100%F8 - tbhl A 1. BIARITERIE
Yo7 e IR B AR B AF AR AR & 3t AlER A GloBE A 2 i 4003 41 — B
I AABF R R KA 2 H A A JE Fbh ) LA AR B & BN ) 2 A A & 1R

66

2. UTPR # 74 Z 3240 5 o Bk )

B b AR AR TR 334404 7o #0 32988 » GloBE #L.8] % %3+ UTPR s 4£ & IIR
B HEIE » AFELRARA B FRAF S AFNEM ©

ETREFENAHBREEERBZIMAMM R FEB— AR S EER G4
IR &yH»a) AR M EIFA » LR B XM LML 2G5 Arfesbik IR
B RN UTPR 44 BB ERT ES - R » Bk A E A B XA #EfE
Moyl A A IR BN A - Lt & b R sT IR 240 3] R &N
A B AMEE Sk Tl IR B B4 UTPR 4 A4

% GloBE Model Rules, supra note 21, art. 2.3.1.

% GloBE Model Rules, supra note 21, art. 2.2.1.

5 GloBE Model Rules, supra note 21, art. 2.2.2.

% GloBE Model Rules, supra note 21, art. 2.2.3; Commentary to GloBE Model Rules, supra note 26,
at 29.

7 GloBE Model Rules, supra note 21, art. 2.5.2; Commentary to GloBE Model Rules, supra note 26,
at 37-38.
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WERT ES o b F XA > WERRRAERARBEIALR  FAHABRLE
£ H 2 UTPR # . #.48%8%° - tb—2% 3+ R 8k GloBE #L8] # IIR & %38 A # UTPR

By ARRBR A o

BERAMY¥EE 2 UTPR # L MRAZEIFIRKR BN & F S % UTPR AR5 &
BT YLE TP BTN - BEm ST PEZEGRIELETERNER R
B BIAMRAMEARBIEE 2% A B UTPR £ &4 8 T A

BREEBENLS » BERT 50% #HEF -

W ENR A AR EERZ UTPR 4 6 = UTPR 4 £ H 4828 % ( 50%Xx
& BT A#/AA UTPR AREHEE B T A +50%<ZE AN E A& @I HE/

A UTPR R EHEEB A B ARGIEME ) -

B H Rt OECD 832" M EHZs ALMOM AN 0 BHER
BRARSETEMHERSTHTHEBARRERNNEARTHE & L HR E

BT BIEE R BRI ME

Eibt UTPR 2 4R EEEHRKEK R AN > HERNEH X
BB G > R X EHEIELE A dodk » st ATiF £ 7 o sbRRAARF LR
ZREBEMBEAABCREEDREMEFERR S KRR P B F (nexus )» Bk 4
RAFAAEAT R By R ZAT A%+ 94435 BB P9 St 4 B AR B SRBUH AR

ERBEARMBEwfyETFIENERRE » GloBE BHAKRHAXRT » T

8 GloBE Model Rules, supra note 21, art. 2.5.3; Commentary to GloBE Model Rules, supra note 26,
at 38.

% GloBE Model Rules, supra note 21, art. 2.5.1.

70 Commentary to GloBE Model Rules, supra note 26, at 39.

T Id.

2 ERE Atk Rt AR A A XM B B E N BT MR E R 2 UTPR # AH4E -
Id art. 2.4.1.

73 Commentary to GloBE Model Rules, supra note 26, at 32.
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UTPR 2 A8 M & & ER L B N L XA MR » AR SLEL A BB A — 3 -
4o — BT AT o — 18 R BB % B A B ARIEAR AR BIREATFTHATEHF
WATAFREAF X AT ERE R » DRFAFTHTITRIER D EHEFEHREAR

= QDMTT - IIR & UTPR x i# A JE 5

GloBE 7% i IIR & UTPR # 31 T 4 AR X FAMAMAF] - sk e e B & %
BB X R BT RAAMEHEE ZRMM - R TIR & UTPR 4t » OECD Au3F & B4K
RS R i E £ AT % QDMTT » yb38 B P48 7040 7T 38 GloBE 3R 81 2 7
AT o AL > DEREZAH & %4 QDMTT » IIR ~ UTPR 4% GloBE 3% $6 AFF3TZ
B BANERCEERIER - T HRTBEHFALAELAAZEK
(qualified ) AR > B —HREFEBHAZRAAEF € %k © MATE QDMTT »

&4 TIR B 44 UTPR 4£ GIoBE Lk At 'S A &R » L8 ATEIE T SRR

A Z
( — ) QDMTT

B N AR & B AAREEREBE N EHIENAE AR ERD 15%2BH
SEEE R B REGAARZIMG]  SHERETER TR BN RIKME TR E S L

ZIREMN > LB IR AR AT GloBE M 7L o H— A AL L8
GIoBE #LAIA R e F At EREEENEH xR B X BRAAE L= ZRKFn

AHAMBAANHHERREEZURBEME s B= > ZRBPIITHASITH A F G
i GIoBE AR X LR AL LEARTEEIREEE N RIKKR & 48

BIZ A 70 o S k3t b SR EHEE X B N RIEHM & 5] F $kE 2 GloBE

" Id. at 33.

5 GloBE Model Rules, supra note 21, arts. 5.2.3.

6 GloBE Model Rules, supra note 21, art. 10.1.1 (“Qualified Domestic Minimum Top-up Tax means a
minimum tax that is included in the domestic law of a jurisdiction and that: (a) determines the Excess
Profits of the Constituent Entities located in the jurisdiction (domestic Excess Profits) in a manner that
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is equivalent to the GloBE Rules; (b) operates to increase domestic tax liability with respect to
domestic Excess Profits to the Minimum Rate for the jurisdiction and Constituent Entities for a Fiscal
Year; and (c) is implemented and administered in a way that is consistent with the outcomes provided
for under the GloBE Rules and the Commentary, provided that such jurisdiction does not provide any
benefits that are related to such rules.”); OECD, Tax Challenges Arising from the Digitalisation of the
Economy — Administrative Guidance on the Global Anti- Base Erosion Model Rules (Pillar Two) 99
(2023) [hereinafter Administrative Guidance on GloBE Model Rules],
https://www.oecd.org/tax/beps/agreed-administrative-guidance-for-the-pillar-two-globe-rules.pdf.

77 Administrative Guidance on GloBE Model Rules, supra note 76, at 99, 107 (“Some degree of
customisation of a QDMTT in each jurisdiction is to be expected. Any deviation from the GloBE
Rules, however, shall be justified in the context of the jurisdiction’s domestic tax system and shall not
result in inconsistent outcomes.... In designing a QDMT a jurisdiction will wish to consider how its
domestic tax laws will interact with various provisions of the QDMTT and ensure that these
interactions will produce functionally equivalent outcomes... To be functionally equivalent, the tax rate
applicable under a QDMTT must equal or exceed the Minimum Rate. Otherwise, the tax collected
would consistently fall short of the GloBE Top-up Tax.”).

8 GloBE Model Rules, supra note 21, art. 10.1.1 (“Qualified IIR means a set of rules equivalent to
Article 2.1 to Article 2.3 of the GloBE Rules (including any provisions of the GloBE Rules associated
with those articles) that are included in the domestic law of a jurisdiction and that are implemented and
administered in a way that is consistent with the outcomes provided for under the GloBE Rules and the
Commentary provided that such jurisdiction does not provide any benefits that are related to such
rules.... Qualified UTPR means a set of rules equivalent to Article 2.4 to Article 2.6 of the GloBE Rules
(including any provisions of the GlIoBE Rules associated with those articles) that are included in the
domestic law of a jurisdiction and that are implemented and administered in a way that is consistent
with the outcomes provided for under the GloBE Rules and the Commentary provided that such
jurisdiction does not provide any benefits that are related to such rules.”). fA£.% #£ & 324 F] 35 697
NEOIEAHIEER ~ ZRE > B E - BHIRR - X —AREEE 15818 GloBE RAIZ AT A H
o BFHE 21k A WHARTEERMOEMARK L HWELBERENEELTRRET
FHMZAREA > TRV LM o ALEET - ZEREEERKA S IR -
Commentary to GloBE Model Rules, supra note 26, at 213.
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( &#4 R : OECD, Minimum Tax Implementation Handbook, 2023 )

= > GloBE Rz & A& A

#: %k GloBE #.A] § £:% % QDMTT » IIR » UTPR 2 AIEA » TRER L
¥EE ERMMTHERILNG - HEEED 15% ARBHEHBER 2HLKGFIER
HEERN S EW T A OECD &2k B A A ik S AL AL &85 P 5| 4

BRI B ME R AT R - LIAR B BB ILIKEAT ©

25



& OECD #> 2021 4 10 A4 694 X 4x %9 - GloBE AR " £ 5 ik
( common approach ) &4k - &L 514 4R B & % 35 ¥ 2k GloBE RAI 2% &
R HEA R B BRI RMER - 5 R A EE AT GloBE MA| » AlEE

Fi ¥1 GloBE kst Ak ~ & BRATHEIE 5] — %y sTH R o

BB TR B S BR A AL AT BUR By o (B E R B g SLA A X GloBE AR #4
ANB W% o Blho o 4% GloBE ks AEALAH B NAFRBERE £ABENET
H#351 A GloBE RAILARABER - EXRABNEN =3 RELXE
& @M GloBE FAIGH S MK » BAARATBAR S G2 3 40 R4 7 4 B350
BT XA P AN EES 2L THRR SR AARERER Loy £ R
SHHARBTEERR 3% B2 HEERHAR -

By REAR & Bl 37k 454 GloBE ik #6 4 » R PLiTH4E5] - OECD #£:8 6 %
MEBEIRHEEERLS » HEBR T IR - UTPR #1 B N 5 /&4 70 A H)

( Domestic Minimum Top Up Tax ) /T2 ® Lk HE ERIFHEER > DA THLRTE
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7 Statement on Two-Pillar Solution, supra note 18, at 3.

80 OECD, MINIMUM TAX IMPLEMENTATION HANDBOOK (PILLAR TWO) 27-28 (2023) [hereinafter
MINIMUM TAX IMPLEMENTATION HANDBOOK],
https://www.oecd.org/content/dam/oecd/en/topics/policy-sub-issues/global-minimum-tax/minimum-
tax-implementation-handbook-pillar-two.pdf.

81 International Tax Reform: OECD/G20 Inclusive Framework Releases New Information on Key
Aspects of the Two-Pillar Solution, OECD (Dec. 18, 2023),
https://www.oecd.org/en/about/news/announcements/2023/12/oecd-g20-inclusive-framework-releases-
new-information-on-key-aspects-of-the-two-pillar-solution.html.

82 Qualified Status Under the Global Minimum Tax, OECD,
https://www.oecd.org/content/dam/oecd/en/topics/policy-sub-issues/global-minimum-tax/qualified-
status-under-the-global-minimum-tax-questions-and-answers.pdf (last updated Jan., 2025).
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85 Statement on Two-Pillar Solution, supra note 18.
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8 PwC's Pillar Two Country Tracker, PwC, https://www.pwc.com/gx/en/tax/international-tax-
planning/pillar-two/pwc-pillar-two-tracker-full-data-v2.pdf (last updated Aug. 6, 2025).

87 Council Directive (EU) 2022/2523 of 14 December 2022 on Ensuring a Global Minimum Level of
Taxation for Multinational Enterprise Groups and Large-Scale Domestic Groups in the Union, art. 56,
2022 O.J. (L328), 1, 57 [hereinafter EU Global Minimum Tax Directive].

88 Jd. pmbl. 29, at 6.

8 Id art. 11.

% PwC's Pillar Two Country Tracker, supra note 86.
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°l' EU Global Minimum Tax Directive, supra note 87, art. 50.1; Commission Notice, Election to Delay
Application of the IIR and UTPR Under Article 50 of the Pillar Two Directive 2023 O.J.
(C/2023/1536). %V R ~ B4R ~ LM%~ &R AYTEERE ( REREHIEL ) F 50
i@k WL % @M IR g2 UTPR -
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( KA IR : Central Record of Legislation with Transitional Qualified, OECD,

Mar. 31, 2025 )
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92 PwC's Pillar Two Country Tracker, supra note 86.

93 Central Record of Legislation with Transitional Qualified, OECD (Mar. 31, 2025),
https://www.oecd.org/en/topics/sub-issues/global-minimum-tax/central-record-of-legislation-with-
transitional-qualified-status.html#qualified-income-inclusion-rules.

%4 The Organization for Economic Co-operation and Development (OECD) Global Tax Deal (Global
Tax Deal), The White House (Jan. 20, 2025), https://www.whitehouse.gov/presidential-
actions/2025/01/the-organization-for-economic-co-operation-and-development-oecd-global-tax-deal-
global-tax-deal/.
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% One Big Beautiful Bill Act, H.R. 1, 119th Cong. § 899 (2025) (Engrossed in House).

97 G7 Statement on Global Minimum Tax, U.S. DEP’T OF THE TREASURY (June 28, 2025),
https://home.treasury.gov/news/press-releases/sb0181.

% One Big Beautiful Bill Act, Pub. L. No. 119-21, 139 Stat. 72 (2025).

9 7 Statement on Global Minimum Tax, supra note 97.

100 Mimi Chan, Pillar Two: A U-turn for US-parented Groups?, PKF LITTLEJOHN (July 21, 2025),
https://www.pkf-l.com/insights/pillar-two-us-parented-groups-u-turn/.
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101 Jodo Velez de Lima et al., US Pillar Two Stance: Tax Competitiveness Challenges for Portugal and
the EU, INTERNATIONAL TAX REVIEW (Apr. 10, 2025),
https://www.internationaltaxreview.com/article/2enjqdtq7cilsn1bsn7y8/sponsored/us-pillar-two-
stance-tax-competitiveness-challenges-for-portugal-and-the-eu.

102 Nadya Britton, Pillar 2 and US Multinationals: Decoding the G7 Announcement, THOMSON
REUTERS (Aug. 1, 2025), https://www.thomsonreuters.com/en-us/posts/corporates/pillar-2-g7-
announcement/.

103 G7 Statement on Global Minimum Tax, supra note 97.
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105 Miles Humphrey & Ethan Kroll, How the OBBBA's International Provisions Interact with Pillar
Two, BAKER MCKENZIE (July 18, 2025),
https://www.bakermckenzie.com/en/insight/publications/2025/07/how-the-obbbas-international-
provisions-interact-with-pillar-two.

106 pascal Saint-Amans, The Implications of G7 Agreement on the Global Minimum Tax, BRUEGEL
(June 30, 2025), https://www.bruegel.org/first-glance/implications-g7-agreement-global-minimum-tax.
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law-blog/after-the-pillars-a-call-for-a-european-corporate-tax-20/.

108 Weekly Tux News, EUROPEAN TAX ADVISER FEDERATION (July 7, 2025), https:/etaf.tax/weekly-tax-
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109 Btazej Kuzniacki, Pillar 2 and International Investment Agreements: ‘ODMTT Payable’ Seals an
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113 Rudolf Dolzer et al., Principles of International Investment Law 28-29 (3rd ed. 2022).
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A8 T IR B8 8] A fe bt LA B 7 5] & A B9 ARBL AT AT SR A280HE 7L
B H R AR B BT 8 XK M IEEE N 8] PR R bRt 2 FA AR &
FrEk > B b R8N EAF BT Ae AR H K » KM - TIR 2 3@ A 6 B 475 =T
FEAE R B A AZ R £ 54518 BfmFEERRR -

EZHUTPR: R & B & B A £ R # k& QDMTT 2 IR BEMZAKFMFFIF
BUAAAM BN HAMBTARTRER D EAERBEAEOMRE » sLBRTHE
AR B o sh o AT —F A8 F) - UTPR #4938 A S5 7R 7T AE 3] 25 AR 535 o

= AREE IR EAE

GloBE #, 8] 2 & #4645 18 0 ¥ A A FE BN 15% ahfafitk 2Rk - it
HMMIELACHEAMBE PR RAKREZER  SETAARNALE Z BRBRA

HMIE R ER - AEJE GloBE AR 8y 5 & -

ERETRE MG R R AE EILEEER RGN AR
FISPANE AL TR - IR IR E £ S H T - 5 % R 945 7E e.45 AL HA( Tax Holidays )
#4F 2 #,% ( Reduced Tax Rates ) ' o AT 3@ % e — A W # & ¥ WK

RBP4 8 R DB TR TR BRI RIR0AAT  H RIB RS ¥
BE'D o sLBAHE AL FBIRA BME - EM M TAER > A GloBE MR

TRYERAB B ATAIS

MBRZTF > CHBER M5 R L A Xt ay 418 &( expenditure-based

tax incentives ) » 5] 4o Ao ik 37 # ( Accelerated Depreciation ) #% & # & & &

114" OECD, Tax Incentives and the Global Minimum Corporate Tax: Reconsidering Tax Incentives
After the GloBE Rules 11-14 (2022) [hereinafter Report on Tax Incentives and the Global Minimum
Corporate Tax].

1S The Impact of BEPS on Tax Incentives in Asia Pacific, KPMG (2021),
https://assets.kpmg.com/content/dam/kpmg/xx/pdf/2021/09/the-impact-of-beps-on-tax-incentives-in-
asia-pacific.pdf.

16 714 at 12, 50.
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( Investment Tax Allowances ) #2125 #2845 7% ( R&D Tax Credits ) f JE & i% il
FAEPRFe e EEREE ok dr B REL T AR AR ERD
JEAFRAF - BBk E LM EZR BN B FE A THEEEME I
% GIoBE $LAI FTHBBREAFTRER AL REREHBME"S « R F @5
RS HHF T X B RERBRARER > RAI LB REEABME Bk
GloBE #A| T3l B AM - KM » IR ERRELCEN WAL E AKX E R
FELE  RATRAT T YNAEHRGE 0  ERARSEANE B A RAE o B
oo AR E A D EDIAFZAMBIIABREEE  LBEAREEAATER

EE S EARR 0 % GloBE #8285 % ey 42 B #4819

o BB R AR R L H AR AR R H R TRER

( refundable ) Z &%) {540 » ] 1B 3B A ZA 3% % ( Refundable Tax Credits ) #2743
NP AR & B 0k S A A AR SRR 0 A5 TR AT R A o R4 GloBE #,
R » & A4 6 A4 7T R EALEE I £ ( Qualified Refundable Tax Credit, QRTC ) &
AR B A T JEFLBERIA B st ¥ GloBE A A4 A2 % F e H 8K - 481k
Z F T JEAH& VT iR B LA % ( Non-Qualified Refundable Tax Credit ) | 2 38R A

BARMNFATH R TREREZOHAR'

WHyBREL THEARELESS QRTC CrE4E AL A MFIE L EREE

LM MAUE BRI B SR AR A B A SR - UM B R A - 35

U7 1d at 15.

118 Jd. at 24; GloBE Model Rules, supra note 21, art. 4.1.1 (“The Total Deferred Tax Adjustment
Amount for a Constituent Entity for the Fiscal Year is equal to the deferred tax expense accrued in its
financial accounts if the applicable tax rate is below the Minimum Rate or, in any other case, such
deferred tax expense recast at the Minimum Rate, with respect to Covered Taxes for the Fiscal Year
subject to the adjustments set forth in Articles 4.4.2 and 4.4.3 and the following exclusions.... ).

119 REPORT ON TAX INCENTIVES AND THE GLOBAL MINIMUM CORPORATE TAX, supra note 114, at 46.
120 74 at 17.

LS TREMBRAGHEAREZEENEA R B FEZEER T ARERIGEHZ 4 FN
UR AR EHREZIH K - FERIERARBL N EH A - GloBE Model Rules, supra note
21, arts. 3.2.4, 4.1.2(d); Commentary to GloBE Model Rules, supra note 26, at 215.

122 GloBE Model Rules, supra note 21, arts. 3.2.4, 4.1.3(b); REPORT ON TAX INCENTIVES AND THE
GLOBAL MINIMUM CORPORATE TAX, supra note 114, at 39-40.
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L&y TR KB sk - A2 R QRTC WA RMEZAHREE -
3B BRI AKE TSR MR R AERAR AR B3 54k GloBE #.8]
gk o & M@ MRS BT BRI 2B E - ARELR AR AE B A5 S QRTC &4 - 15
AR OE > AHFCEEETHERR - M EF AR (offset ) At E - UAB

HARA LR

FBRME - it 2024 FHBBEETIAT TREZBEREIKEL
( Refundable Investment Credit ) |» 315 E ( 1947 SFP4F 80k ) o LA T o 45545
Ha D EENH R EATHBEELET ARG THIRE AL s (wF
AZH AN BRXE  EWMBYRER  LEMBERE ) THEFRS 50%
B MEBRIE o o %I BT A BRIRD EATIFM 0 LIk ez QDMTT » K1
A3 lzs 4 FNBRERS - MbAN 2024 F 12 A 31 BHERF
182/2024/ND-CP 3%k % » RIAZE X F A2 - UEBR R A HABIKE -
et aMEeE AR P CRSHBEESLHBERE  TREAN B RAL
WARCEBXEEERE  SFRAESEERMGAMIERE L RIFRE

B AR AL E R -

BEMAE > RZARANHE TR ROAMRBIREERFTHR > KTHER
GloBE BRAIMAETERN > RBEIWHEEROBR ZH L mEEMRB R AL -
#EHe . QRTC I 440 B B LA 3 B R A E & - AIT & GloBE #A|F 7
THHFMREFE  ARREETXEAHBRBE LG ESERAFIEAB LN AR
PREBRRILE - R 25 B FE BB R ISA LM EEERE - MR
B THRZIGIE LA H 5555 B & ERIFBRA MBI A e &k BAFF -
#ER NAs FRPREEG A-FEANEFB - LTREE— S HZX B BEAHERE EH &

123 Pillar Two and Tax Incentives, KPMG (May, 2025),
https://assets.kpmg.com/content/dam/kpmgsites/xx/pdf/2025/06/pillar-two-and-tax-incentives-may-
2025.pdf.

124 Id
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& A MBHKZFR o Bk R - GloBE A2 44T REHBR ZAMBRZ X

AR AR BE - BRG] EEIRE T X RR

=g

AEHERA T4 GloBE RRA FTAE I BB EF M EZHEHEA - T—FH
S HRBRABRBRIRFETE G RS F3TEE AY GloBE #1048 156
RAEZBENBRTRFRZEEM F3H > BREASFHILIEIE L T [TAs PR

ZFEZERAEGRABER -
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F=%F HGIBE RAIREBRENRFMTHEIR
Z B F R

AT RT HRZEETH A ZBT  MAXETAN B ERETHE:
T FTHEMERBRYS - ATBAR SR BULRERFRR  EmF R
BRI EFm' P AR MREREAM BB ER ENR BRI BER B RES
R A 3R E A X B F 0 4784 8] Investor-State Dispute Settlement, ISDS )
&N TAs F o sbRBIR TR EA A S0 E BRALMFHIAMA - ERE

FIRAF LA o B IR AR AL R bl R R R R X R RO

BE 2021 4 - AR ISDS £ Rtig 1,190 # - ¥4 15% H A4
AWM R B AR EERRLEFRTESAETHERY - ¥ BT S A
#EAMIER A E 5% GloBE FLAIATIRI G H A6 1RACR B AV K - 125 F %A H
H#eiT > ERBUREELERBHE AR AL ARER  AAREKEET2# %

EEIRTE o

AENHERRNAKXE AZ S ISDS $#k GloBE #1248 B 3456 2 7T e 4 - 4% M
WAEFESHBEEHTAESTRZEER IR AT T HABHIEEATETY
B EREAE A A

% — 8 > &K A GloBE 3] 48 Bl 35 56 37 3% ISDS 2 7T #&

78 GloBE JB| F 7T A5 5] 25 S35 2 06 X B 6032 324U TR B BUH A X

FARAER AT HLART RIGE  BHERRBAZREBRE B IR - THET ARG

12 A REARERM PR AR AEBZREG G RN 14689 - B 102013 44 25
B https.//tradelaw.nccu.edu.tw/epaper/no146/ L.pdf -

126 RUDOLF DOLZER ET AL., supra note 113, at 340.
127 UNCTAD, Facts on Investor—State Arbitrations in 2021: With a Special Focus on Tax-Related
ISDS Cases (July 2022), https://unctad.org/system/files/official-document/diacpcbinf2022d4 en.pdf
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R BRATEBUR 5 FATBUT A - #EBR A #8448 Bl 69 ISDS £ ) 92 Bl IR da 8k X AF R 5

SLERHGEFE R A B R TAs Z AR -

(— ) ISDS 48K

7t Micula v. Romania — £ % » B 5 R 55 1998 #1548 4 [ 24/1998 35 &
FBURER] » REBRENETRHREZIRBTASRMARER » OHMMRRL  #
WIEERE R~ RIH AR BATFRME - AR BIARE 2009 4
M X2 3% & A Z ( Permanent Investor Certificates ) jo 3% #3% B A K7 3% F 156
FHGETF2TA8 > REB/AET L - KM > BHREH 2005 F4575HEH K35
BE P RERTHBRERBRBABRBR B E SR BT ERLZ N TN EFS
W2k HliRBH R B 1.78 {EBRT °» X4v Ampal-American v. Egypt — % ¥ »
BEABRREZABHHEZ A LB R BT RE S E B LGRS RS
THEMEREARKEMRAFBLE RIS il & o P 3RE R AR BT EFTH
MR ERBAMERE SR T WL AT RDEFBHER - dsh > &
Burlington v. Ecuador — £ ¥ » Jg N % BF15 58 6 2 RBEFHHMRERZE
99% » W E ARIKRE B LN § 353 E Wy R ARALAP 8 o 3 AR AP B2 R ER B
MM RE E R ERBR/ME > FAHERE 2B TR E AR TR HE
BERR M F AT HRAATE -

B RGBT FHERBBIERTHATARSGHEAZHMAER &

HATHEM B ISDS A o hubiks LB HE GloBE MR K i 694 7L

(=) AL mis s <o

I

% 40 8K 0 B 52 R 48 5 sb — B ARt R o B A B B 4 #2145 & € 3( UN Trade and

Development, UNCTAD ) fe3k4 + » BA#k45 i [TAs ¥ GloBE .8 48 4§ 56 2 ik
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72 J& K cOECD 1F & GloBE M A1 2 X £ 8% > 4.4 2022 SF 893k 4 F /K328 GloBE
WA 1 B IR X AR AR AR RS 3 2023 AR 2 ATEAE S AR
EHEBRLCERBRNE  ZE W REITRG ELAAH & #2135 H QDMTT =4
)ik MATHML » AT XA AMBARIER A QDMTT 2 A MRH - RAFIIRAR
GloBE #LA| 353t B 24 A% - sbfasc OECD CHAB B O E TR GZE
i 4% A AL A BB RS BB GloBE LA » It 3B i 18 MR85 2 35 R 8 % %
BATRHAP R AT B4 UNCTAD 42 H 34 + 35 6y BP{2 4% & A% QDMTT
RAHZ R H_E > B AFE 8 IR & UTPR 3RECGLH L AHEE > BArsr % ISDS £
2 A A AP R BT RN - R B AR SN TR TART Y
QDMTT #2AL% B 4 » H it - 5B o ERAM RN EH L% -

ek %e B B %K 4k 25 B ¥ & ( International Institute for Sustainable
Development, IISD ) ££ B 7 2 3R & & H & #| Q5 B o9& 50 F Rl Hkda - 25 B
Ji B f& GloBE MR M8 RS 2 ek & - TARRBBNE ~ B LA As &
AHR - AL TEFHEEAERRERAT LSBT HRET > BURAEEMBR

ZHEERREFH

G EPTIE B34t ISDS ] K B R a8k AT 50 kA8 3] SR B - & BB R
GloBE LA F 4 69 48 AR S ABFE AN M EWRBEARAE
RBBZ BRI E—F 5 3P RagTrett - Bk A TFTHE—FRIT EHE
Ast¥ LAt settae ISDS A+ e% - e AR F @ X E Bt e -

128 REPORT ON TAX INCENTIVES AND THE GLOBAL MINIMUM CORPORATE TAX, supra note 114, at 22-
23.

129 Administrative Guidance on GloBE Model Rules, supra note 76, at 75.

130" Joy WARUGURU NDUBAI-NGIGI, THE GLOBAL MINIMUM TAX AND SPECIAL ECONOMIC ZONES 12
(2024), https://www.iisd.org/system/files/2024-07/global-minimum-tax-special-economic-zones.pdf.
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Bt PREYH GIoBE RS2z A ABE B4

IR BT R B EMR AR LR T W R EAY AR TR L AR L
F A AR ISDS bl 3 3b X Bl e AR AP 8 - AP BE LR RERELAT R
WEEH TAREATHEE L - WP RZGBEAA R BGRRFH BRIRE W
TR E - plho (BB 2008 FAR AW TIA ) F 1045F 2BMRT > %EAT
EIERBRBIEE F 38 A2k F o ( International Centre for Settlement of Investment
Disputes, ICSID )~ B 4 g 5 %% 8 € ( United Nations Commission On
International Trade Law, UNCITRAL ) B & 7 & ( International Chamber of
Commerce, ICC ) F 2 AP HA A AN KD - TH L - 2 ICSID A A A&
FAkAE A2

ICSID N2 % 2514 % 1 sAH T 7 ICSID P ooay s e RNt 4B ( 3%
@4 B %) ICSID F s A 46 & ZAEAT 48 i BAL AR S OB R R P > B8R
BB R EE T BEFREFATBEERIAT OE - FmEF
A—GBRE FEM—FARETERDELRE o  RAGAET 40 HREZE
BEM4OE — HEFEE PEBEHRNAEAERZE A e R EF =
HAFE  FEFEA—FBL ICSID NXUGHHR - B—F AF—H#HRAAR ;
ZOEFAHMEZAL R BALERE S T @A EHELET FRRM R

oo

R

& BB & GloBE RAIFRATZ 456 » RAI L4t HI R X EH N REF MR
AR IAERRER  FRLEARETFm BH RS BIERER - DR

MM F S R R BRI R - ALIFIRT > RRALETREUBRBTAS >R

131" Germany Model BIT 2008, https://investmentpolicy.unctad.org/international-investment-
agreements/treaty-files/2865/download.

132 UNCTAD, IIA Issues Note No. 3: Facts and Figures on Investor—State Dispute Settlement Cases
(Nov. 26, 2024), https://unctad.org/system/files/official-document/diaepcbinf2024d5 en.pdf.
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# ISDS » A RATHEZ TR TR EW TIRE  BRAHBEAEZTEM F I -

Bt REHRENREAAARETZRE  HHAEHHLERE GloBE
A48 B4 2e ™ 5] AR B Fom by AP RE X T A R O AR RIS
R EAT O H » Sbo 7 4830 75 7T 284 38 A A AR 1R B oA 496 -

EHBREAZIRR

MR BEZ TR AP RE AR H R T #4003 ( double-barrelled test ) » &

B S0 BRI G A T EAMA 2 A B ICSID A TR B A S &% P35
A

% # TAs 3 FIRBA R & & 35 o ((asset-based ) X R & F X > KI5 A&
G as—EMIEEAE vl A F A (allasset ) » BpwE FH&ETRA RN
EMBEOBRELR > AV S AESRMEM - ldo (R EF4 A ( Energy Charter
Treaty, ECT )) % 1 4% 6 AR T » X EAIEX BT AL LR BEHA RITH &4

A AMBRAEABRRNEE AR RE E B URAETH Ao B

AP HiP MG E S NARDE B BERFEN)REEHH LK
BEAR s UB NG R ¥ A RAER 285 R UAKEA LB BEERL
PR ZZOZBATH RN FEMAEM s kB B RO E RE B
PR T TR A RARE I T F AR RAR AR BAEAT & S B 2 3T o

BERETMHTHREARIZ R TR EARESE B LHIRF LT ERLY
ARIWE X REHRGORAHRE FRATRERINBOGEHZ— BFETAR

133 E.g., CMC v Mozambique, Award, 24 October 2019, para. 191; RUDOLF DOLZER ET AL., supra note
113, at 84.
134 Energy Charter Treaty, art. 1(6).
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MBERA L LERAG—RMETR - FERTHERAEZIRTE 7= 518 5

1 R Z Ak S LA F B

ICSID 2 # % 25 5% 1 AT ICSID ey & A RN BB % — 4 4 B
RZEEHERZEARI e 5 E 0 EAR £E M EmE R K
ICSID N4 EF 2 P HREEM K EH T REFERE —20E #%E ML AE
H ¥ 2 Saliniv. Morocco EArE 2 " i B RAZE ( Salinitest ) | fxr L3542 » &
#H BEARTAETR " HE KRN T RRAKE BT b ERZEHRER

HATRRK 30

R EPTH - &8 ITAs T o945 B R R AR EFH 4 ICSID 4 T E 6930

TAR R AN BIEAF B F AT I RMFEZIIZBTRM T — T FBREF -

(=) BEAZRA

THREA ) ERMAIARANREA  FIEF - ERAT R TAs & ICSID
DT TRAAN SR AEREEEEORERT - RAALABEACET R
AL B AR o B AR ABURE SR AW X ERAMAT SRR R W
HEBHE BREFm G FRIBAHA  F 5K ICSID 2@ RAAh 5 - B/ EARE

FHEFRUIIZS —HHBRBEE  FHEZ BB T2 S

AARAAZBEAELZRERBANZREZ; ENEANBEE > X BRB=AEH

B R c H— Ak E & ( place of incorporation ) BF LAJE AMKIEZRILZ B R

135 Convention on the Settlement of Investment Disputes between States and Nationals of Other States,
art. 25.1(*The jurisdiction of the Centre shall extend to any legal dispute arising directly out of an
investment, between a Contracting State (or any constituent subdivision or agency of a Contracting
State designated to the Centre by that State) and a national of another Contracting State, which the
parties to the dispute consent in writing to submit to the Centre. When the parties have given their
consent, no party may withdraw its consent unilaterally.”).

136 Salini v Morocco, Decision on Jurisdiction, para. 52, 16 July 2001.

137" Convention on the Settlement of Investment Disputes between States and Nationals of Other States,
art. 25.1.
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Ve 2 B 45 FIEFAZ R 5 f5l4o BCT BPS sk AR BARE A T IRB A F @A ks
Z e P ems P oA EFE LM E R (location of the company’s seat /
effective management )+ A AZ B £ AR A KX EELRETR4E ; L4
#] % % (ownershiporcontrol )» ¥ E ABF B HEHMZ B RAREAZRE
B o BIRAE B AN LR A T HEAE IR B — HMF R IR T AE 35 5
BALEE  RREAFRF-—HL K P DRI HERRERTRRER &K
R As #) £ 2R BAERD -

— " GloBE RLA| $3 2 FHEH FH - URTARBTARRAT S

HERZBABLRALLEEM A GoBE RA T TrRRG@EMEFEFH  LTH
S 3-1 on2 s B ¥ S ABKEF - S E B SRAUHE A2 AT
Wo MM AEFRRER T REFALLEEREFELE I THMFBRA T %
BT REAN GZRER - ARG AL S AR R SR U S
B A¥HRTZEE  EaTH BTSN > &R TREPERANEE > BT

B AR FEALBEE E ) -

3-lzEBRAXERbEBEERRE AR ATANAE FHEZAREE
G- PRIBENS]AEB Fa3s CHRZEGAEFNZEHFA K GloBE R A

MAMME  Fral ZABREAEERE A EMZBRARREETER -

B8 ECT, art. 1(7)(a)(ii).
139 RUDOLF DOLZER ET AL., supra note 113, at 63-65; Autopista v Venezuela, Decision on Jurisdiction,
27 September 2001, para. 107.
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L[ Am ]
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FnsZ FnsC
ZH | CH |

B3-1:#EC¥EEEER (FLHATER )

# GloBE RAIFHT » HHMRBHAMZRE R RA BH/H M S
o E) o BRI LA K A % ARG e EFR - 5 F23 CH C BE®
UTPR #RE0H#H LA » F R85 B sk B Bl C BRI BT R A ih TR

AP - R F AN S AR TR RAANE T 7T BT REA TR

MBEME 0 S TAs KHAKMENRALR BELSBEALEHBHEZE
EoRPT By RERSFANGZHMH KA BRF RHBRABZ 1.
SR E REALFEEMRA R T T E - MTE BR8] BH - RER

HHEENERENZ  BREZEY - TH L BEREFRIZEARET > T
HEBRENREFPHRAATAAEZZET P F b PRIBHLAE BHFLA3)C
TR XM - NP GloBE BRI FrAg 2 prm HME & - BARRIRE -

140 F g., Energy Charter Treaty, Article 1(6); USMCA, Article 14.1; Comprehensive Economic and
Trade Agreement (CETA) between Canada, the European Union, and its member States, art. 8.1.
141 RUDOLF DOLZER ET AL., supra note 113, at 116.

142 F.g., Genin v Estonia, Award, 25 June 200, para 324; Principles of International Investment Law
(3rd Edition) 97 (2022).

49



ERREBAZAR BRESER BT EFRMANZ NG BEA AW EHAHE
B4 AREMEBR B - Sl AT EHEARERRILIBE R AR B BlUAR

w2 PRBNG B BASHHEZ T REA B

HE PREBELS B RALAEAKB EEC AR KT A # C Btk

B RZER - A REABRSRZFNN BROCEEREHRT A L
R do R B0 8] RHCREA AMZ F A AT TR E AL st &
w5l FR o AT KT o4& GloBE #AMFim T » BLEEWMRE
B AN JBEBET 470" 45 F 0 B AT Aok B d A ot

(=) BRrIRTHH" MEE®  REMFR?

W AP o RIS B TIAS 2 A E KR REH A P IHEL AR TR
5) 2 B AR A AR R 2 B o AR - A M o B 3 S 1
BANMBEE WAL FEAFRARTAR MBREA S5 LR

TR HARBEBEETLREAE » &M EHRAMFRZ T FAES -

SUE 31 R AR EM A > REEAT X B@PREA A EB M
BTN Z 28 - % Z BB 5% QDMTT % 7405 Z 3280 A8 » &
GRN G X RBIHRX B Z B M 248 5 i RSt 3 BURAMP HUE & B A
IR A AR B AR S F A -

By As ARBE LR PHAESE ABEXMBREY ) ZAE > LR R
BMBZE > mAR” 284 F & (everykindofasset ) | sb3EE ZAZEREHRE

FEY A RETHRT RAXRTATAERR AE R ELE SR

143 E g., Treaty between the United States of America and the Republic of Ecuador Concerning the.
Encouragement and Reciprocal Protection of Investment art. 1.1, Aug. 27, 1993.

144 E g., Agreement Between the Government of the People's Republic of China and the Government
of the Republic of Peru Concerning the Encouragement and Reciprocal Protection of Investments art.
1.1, June 9, 1994.
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BALREEARUZE AR ARAIIR BT - A RERFARELH
4% A% £ ( indirect shareholders ) 32 2 A3k B4 S #E4 » M5B A L2

AR o

f5)4v » f£ Siemens v. Argentina £ ¥ > £ /3] Siemens A.G. % @18 R F
s 3] Siemens IT Services S.A. B #: 3F & KT 4% 3£ - 3] Siemens Nixdorf
Informationssysteme AG &9 Aty » AP #RBEA 32 B B BAF A S8R T TH/RE
ZRE AP (FTRE-EREERAHT )T KE BT REIA X
EEGXETF @y AEL  REXLZRERRMERET KR RZRKRE

AR E 2 B By A AR

E] 43 » £ Noble Energy v. Ecuador % ¥ - {f 3% # 35 A Noble Energy 4%
BRERE R GEB RN ERAHZFLY FRF A MEFAERNS T
H N 3] MachalaPower 2 B #r '8 o 3 £ Bl Ju J\ % £ 5k Noble Energy it 3k
MachalaPower #9 A 3 8% & » B ICSID 2N % &~ 3% " 444 2 3 ( grandparent
company ) AR Bt AR B EFAEKY o KA P HREEF|BETHR
R 3R By R I RATAR ICSID ™ #) S8 5 42 B W 8 - sk H B 3 SR Pl 348 7 e Ae AT
o TR IEW T 5 A PR ML - ICSID &) 14 5 10 F W 58 %0l & R Rt 48

%ﬁﬂjziﬁﬁo o

fb FRBE TS & — FART o BRI AE N S I Hlbk P T A EATERE DS

145 E g., Siemens Decision on Jurisdiction, para. 142; loannis Kardassopoulos v. The Republic of
Georgia, ICSID (W. Bank) ARB/05/18 (Decision on Jurisdiction) (Jul. 6, 2007) at para. 123; CEMEX
Caracas Investments B.V. and CEMEX Caracas II Investments B.V. v. Bolivarian Republic of
Venezuela, ICSID (W. Bank) Case No. ARB/08/15 (Decision on Jurisdiction) (Dec. 30, 2010) at paras.
140-158; RUDOLF DOLZER ET AL., supra note 113, at 84.

146 Siemens Decision on Jurisdiction, paras. 23, 142.

Y7 1d 137,142,

148 Noble Energy, Inc. and Machalapower Cia. Ltda. v. The Republic of Ecuador and Consejo Nacional
de Electricidad, ICSID Case No. ARB/05/12, Decision on Jurisdiction, 5 March 2008, para. 80.

149 Id. para. 71.

150 4. para. 77.
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HEMETIRAEARTK #$z 2 MEBERRAEAERRMATETLES DR
R PI AP RESE o BB R R R TRGERG 2R RN RAT &
W g b Rl S A AR B R B AR AR R B BRI A A2 - P E R R B
&R B A R BB o sbsh - Noble Energy & 5 BAY 8 2 & ] F /8] Z 5 &
BHNE o BEBERMBEHFAZE TN DIBAMD - Bk - fF #2338 Z Noble
Energy 1 4 MachalaPower 2 Fij 3 /7 A A > B4k ICSID &) $ 4 35 4% B ¥ 2 42

Aefh 2 E FAWEA

A fB 3-1 BRI T o 2 X B Z B BB kB H R B
BB 2R RGN G) XS EBRE PR F NG MBEE FNG Z AR
LHSE P REAEALT  BEGHRE AT H Z B2 AR AR AL AP
ﬁ °
(=) BB HABRZIOERT TAR M EIAR B R ?

4 GloBE A BT R BEME AR EARE LT TAITRELTALH -
HER AL I ERRATE R D —BBEAFE - UE3-1 iz BRL
LEE A > ABKIR P MBFNE ARMMAR  ATHBEN ARTE
12 EATH A BIRAR 2 LM AR > PHBND A ZFTHOLRBH N

FPHRABTZ REA JEER > PREFMGTFRARA  AEASBAREARES
fr AR o AT IR P RN S A TRBAAZEASHOREF -

L. PRIEXNABABRBER ERAZEBRHA

B AESH UAs b5 AEEARBEARSZZEL BIRARIHERR

51 Jd. para. 80.
152 Id. para. 82.
153 1

154 Id. para. 83.
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Effective Management ) » AEEIRFMEFROCE T HLE T H 2R - AL £
Bl R A R T 3f5n GloBE MR AR M /ey @A oy TR B R —OXER
A ERMRAWERARSE R ELAXRBZEMBEARRK - FUAINSEZEAT G

ERZBE W EARFF I

AL TAE M - BER PRI B A S A BAMN A BiEH IR #AR
R AEE A NIMRFFRIA Y B A ARAY BESRETHCHKE

ABR#BEZREARE S AMBTREL Y BB RS e f & -

R BBATIFRES T - £ Esafafia bz ISDS £ 4 1t4 b 4N BB 3] &,
BRI ERYHE TN 2 AMEmRe A FRRLEAMERMARE R T 2%
BB X B AR IR AT R o Bp@ 4o gk > f27E AR LR B AR Bk 0y

MBRB BT - LB RIE L BT A -

155 GloBE Model Rules, supra note 21, art. 10.3.1.
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2. PRIEAE AZXSBEES > BRARBIBKEA

ARG HERZBEAZL SR | FORA 2B AR ICSID N #4- A b 4% »
BHEMEBRUNIZ S —FHHBBR - mE" 3 —GAHABRBR JEATT > 2
BAPMEIBNASERIABRIIHZE > BEH IR S —GFHRRE ; &

BAFMEBRBEA B REH BT EETRERERA S —FHORERE

157

s B E BR8] REHZEA ATREABRERENHZE
o BH LR HRRE EFRAARE AH R EART FEAMRRE-
E— ¥ ESHBEABREHNNRLIARETAZAE L= BERELIE

P18 o

EEFZAHB TR RN ERABREALTZIR TR RAREHE
TR 0 B T ICSID A¥E 2555 2B b R B &) > B —B&KIL
fad % —BEBERAERNG A A —BZBR flho » R sh — kLR B
FRE T AN E R EWNT ) B SRR 3EHRE 0 AT A5 ICSID 24 % 25 14
F2BbRZB U ARTRG Y B E R EA B FBE AN G A — &Y

B E AdEH - AR A A — QB 2N

156 ICSID Convention, art. 25.1.

157 Id. art. 25.2(b) ( “"National of another Contracting State" means:...(b) any juridical person which
had the nationality of a Contracting State other than the State party to the dispute on the date on which
the parties consented to submit such dispute to conciliation or arbitration and any juridical person
which had the nationality of the Contracting State party to the dispute on that date and which, because
of foreign control, the parties have agreed should be treated as a national of another Contracting State
for the purposes of this Convention.”).

158 E g., Autopista Concesionada de Venezuela, C.A. v. Bolivarian Republic of Venezuela, ICSID Case
No. ARB/00/5, Decision on Jurisdiction, paras. 105-134 (Sept. 27, 2001); Millicom International
Operations B.V. and Sentel GSM SA v. The Republic of Senegal, ICSID Case No. ARB/08/20,
Decision on Jurisdiction, para. 109 (July 16, 2010); National Gas S.A.E. v. Arab Republic of Egypt,
ICSID Case No. ARB/11/7, Award, paras. 130—133 (Apr. 3, 2014).

159 E.g., AHS Niger and Menzies v Niger, Decision on Jurisdiction, 13 March 2013, paras. 136-148.
160 F o, Agreement on the Promotion and Protection of Investments Between Sweden and Bosnia and
Herzegovina art. 8.3, Oct. 31, 2000; ECT art. 26.7.

161 Agreement on the Promotion and Protection of Investments Between Sweden and Bosnia and
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N A BRI EA G R ZRNE R BEFR M ER N RETTBER
BEAH » AIRHERISIEES e Rz » XEB 5 RFREH  REEF —HH
RAEH] > TR 7T Mk SN B4 41010% o pbsb - A R $5h B 4% ) 2 F) B A% 2 R R
BAFR  MEGEEEERIM - EFERR BERARPVENEFRF - B4
BB AEER D By > 5 AN 8] 888 3% ik TR E 47 7T Re b Ax o Bl 4%
#1000

Ft o £E 3-1 £6F » 2 AR XBRE A ICSID A2 &F4H - &HE
wE XAXBEBRR BHEERA FRFEAE A 28850 BEA T HiEH4#
TREME AR SNEIEH] - 5 A B#t X BARETMHT PRI EHRBIMEENZE
Won Sl RAIBEREA R FREAE A THEA X BRR  RZH T A
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Herzegovina art. 8.3, Oct. 31, 2000 (“For the purpose of this Article and Article 25 (2)(b) of the said
Washington Convention, any legal person which is constituted in accordance with the legislation of one
Contracting Party and which, before a dispute arises, was controlled by an investor of the other
Contracting Party, shall be treated as a legal person of the other Contracting Party. ™).

162 Agreement Between the Republic of Bolivia and the Republic of Chile for the Promotion and
Reciprocal Protection of Investment art. X.4, Sept. 22, 1994; Quiborax S.A., Non Metallic Minerals
S.A. and Allan Fosk Kaplin v. Plurinational State of Bolivia, ICSID Case No. ARB/06/2, Decision on
Jurisdiction, para. 91 (Sept. 27, 2012).

163 E g., Renée Rose Levy and Gremcitel S.A. v. Republic of Peru, ICSID Case No. ARB/11/17,
Award, para. 171 (Jan. 9, 2015); Principles of International Investment Law (3rd Edition) 70, (2022).
164 E g., TSA Spectrum de Argentina S.A. v. Argentine Republic, ICSID Case No. ARB/05/5, Award,
paras. 147-162 (Dec. 19, 2008); National Gas S.A.E. v. Arab Republic of Egypt, ICSID Case No.
ARB/11/7, Award, paras. 133—149 (Apr. 3, 2014).

165 E g., United Utilities (Tallinn) B.V. and Aktsiaselts Tallinna Vesi v. Republic of Estonia, ICSID
Case No. ARB/14/24, Award, paras. 442—446 (June 21, 2019,) [hereinafter United Utilities v Estonia];
Raymond Charles Eyre and Montrose Developments (Private) Limited v. Democratic Socialist
Republic of Sri Lanka, ICSID Case No. ARB/16/25, Award, Mar. 5, 2020, para. 266.

166 F g, United Utilities v Estonia, paras. 375-420.
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B SL F AR A E T A A GloBE FLA48 Bl4476 - &S HKEH £ HIRAH

MR DUTF AR AT AT R 27T AE

— >~ ARRIMERZIFRART

F AT TAs Z2AE T - ISDS B T 4P Bl 4% B A 130 X Bl SR ALH Ab 1R AC AP |2 A
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FFISG IME 2R ( tax carve-outs ) DAMETF4% B A YL £ B 2 A A]167 o

1950 2 1960 #4372 IAs 2 BEABME R ER » NEEZREMNERE
SN IR B AR 0 IR XA AT IME 2K (tax carve-outs ) TRk H T ARFE

18 ( matters of taxation ) | 4 i B sk R & 108 o

£ B 1984 FEER BRI RABHR T ANBRBIMEROH EZ— > FRAI
BB A% B AR AR AR AN AR F IR - 2 A OB AT BN EAF B R 4R
BHRAARAP RO TS - [k - ZBN 1994 FEHEAT > ATHER
WRAREHHBR AR EFR - FERA LR T 564 R ay30M E 4 - 4088 B0E
REAARIEEZ AR > B EANETRERMAOFA R AR EFRSRATH
A Pl B OB o T S iy B O A A M B AT W T A0 0 2004 5 2012 SR AR AR
WM > ISR E 45 B K152 ( Performance Requirements ) # 48 #7144 7 2 @
e ARSI B RQRA TSR IMERHE ) Rk BRI E W8 HA
MEMBZEROEY -

MMEMAMRILED % 5 THA% SR ESRIBREEER PR EI1e#
e 2R T A ST AR AR A 34 A B TR BB T P AR SMEZRT? - 45 )
A 2011 = 2023 FRIAZGWET » L8 42% MASLFEGR B TE R H

WAL B SRR

171950 £ 1960 FRETZEFKITAREEAWME R ET > RIEAMREIBRZETAMEF > K
E A BB IMER o

168 Nicolas M. Perrone, Bridging the Gap between Foreign Investor Rights and Obligations: Towards

Reimagining the International Law on Foreign Investment, 7(3) BUSINESS &HUMAN RIGHTS J. 375,

381-382 (2022).

169 Art. XI of the 1984 US Model BIT.

170 Art. X111 of the 1994 US Model BIT.

171 2004 U.S. Model Bilateral Investment Treaty, art. 21; 2012 U.S. Model Bilateral Investment Treaty,

art. 21.
172 Cérdoba, P.G., The Tax Carve-Out Clause in International Investment Law, in REDEFINING
GLOBAL GOVERNANCE 42-43 (Mosquera Valderrama, 1.J., Heitmiiller, F., Chaisse, J., Christians,
A. eds., 2024).

173 British Institute of International and Comparative Law & WilmerHale, Tax-Related Measures in
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FAMBRIMERZEAFTEFRRREMETHEAREZRE EREBEERTrATSR
9% 2% ( total carve-out )~ B[ 4 9k 2k ( partial carve-out ) & B #8411 7 ( joint

tax consultation provision ) f& 2k o

TR IME AL 2> BRI IE 2 E AR TA HER#EEKRSK ISDS
A28 A o AR E R B B IR AR BB N AR RS o LA MR AR R AR AR
BARFUARBERE E ARG ERRARL TR RRREMIRE 0 E R
B EARRZEH B EH -l ( AR BRORERRZEREHT)F
82 MR T AP RHREREBANHGHEFTLE NG R EE - AL FEA
L HF H) BT W R IR AR RO K T AN TR S AR AR AT W R B9 AR AT E R o o

SLR S A 2 m PR AR AR B AN .
( =) 4 sMME# ( Partial Carve-Out )

R PR IME AL H A AR IE e R PRI E A T HEATIIAFREA
1eAe ISDS o RIEEAE » T Béay4o T ¢

1. 4 & HRR I

R AR SNA R 8 F S AL B AR R R IR O A R AR AR R A

%
AR > P AE L HRAFBGERRSIRAHFTRT

BEHASSEROHEBARASNZEARNAS § AR L ERYRRRY

Investor-State Arbitration 8.

174 Agreement between the Government of Hong Kong and the Government of New Zealand for the
Promotion and Protection of Investments, H.K.- N.Z., art. 8.2, July 6, 1995, 1889 U.N.T.S. 333.

175 Vatsal Vasudev, Interactions Between Taxation Measures and International Investment Agreements,
in HANDBOOK OF INTERNATIONAL INVESTMENT LAW AND PoLICY 2038 (Chaisse, J., Choukroune, L. &
Jusoh, S. eds., 2021).
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A6 A QTR B e B R AR R PR EAR AR AR IR 0 B
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fl4o ( B AR ELLEWHE ) FH 19456F 1BRE T RAEFE2 3R
ABRFAIREI  AHpERERNAEMRIEE  BAE2BRE T F 145
B3 BT B 104 B 22GRE 23R ERNERIEE » LR
WA B EZ B RAE - AN AR EAFB R - RE B ARG H L
% BEEESXE | BEBAME A AR EHR A EZBR LR B

176 14
177 France 2006 Model BIT, art. 5.

178 German 2008 Model BIT, art. 3.4.
17 Denmark-Turkey BIT, art. 3(3)(b).
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AT EN ISDS 251 -

HFIARA M B KA 093R 3T B &) AR B BRG E TR W E > & L L b
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38R T F HAF RN B AR BPHER IR B A — IR AR R T Ag

o AB ¥« TR W AL I AR B R T AR AT B B4 BB Y R AR
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= > GloBE #.8)| 3% 142 #4 SM & 3K

LR RH MRME X RRAPREEAFESEER M RERLT
BEREBRBEALTEAVE R THERBRIMERIFRS > P RELAME L F R
Z AR RE L P B b SRR SR 0 B A B R T B K SRR E AR SME AR AR

130 Agreement Between the Government of Japan and the Government of the Republic of Korea for the
Liberalization, Promotion and Protection of Investment, Mar. 22, 2002, Japan-S. Kor., art. 19.

181 Vatsal Vasudev, Interactions Between Taxation Measures and International Investment Agreements,
in Handbook of International Investment Law and Policy 2039 (Chaisse, J., Choukroune, L. & Jusoh,
S. eds., 2021).

132 Tlias Bantekas, Interstate Arbitration in International Tax Disputes, 8(3) J. Int’l Disp. Settlement
514 (2017).

183 E g., Ecuador-Canada BIT. art XII.

134 E g, CETA arts. 8.23, 28.7.
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W oK BLRA 0 BB AR 00 B o 35 F TR R BRI K
HEMEER > M L& RS e Murphy — AP HAE A5 T AR FR 1hds
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SREBE S FIE

AN R EH  GoBE A F&3T2 4584 LA E » 40 [IR » UTPR 1
QDMTT > s B ¥ X ARAAHARE » RERBMEMHREZBM 8 EEH
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MG 2% - BH L SHERARBEARER #HE A AHERTC
BBMNBE NEEA RERBEFEZH A > & GloBE HEMA KR MREZEA -
Rk - GloBE RAI AT EHEBEEN KRB BAFZIHALRE - AR

135 Encana Corporation v Ecuador (2006), para. 142.
186 Murphy Exploration & Production Company — International v. The Republic of Ecuador, Partial
Final Award, 6 May 2016, para. 159.

61



FHEHAET MMt 288 RALEBFESARKAH T ARHE 2

i
ENAEFAE B BRI R ¥ BRI AR AT Z R R S 4o Ak

o

R

TSI Z & -

414 GloBE $LAIAB R3S 76 AR 5] B8 2 $3% » A BTN ISDS 25 - B — 4R
RFREFHRAZRBAW I FPAT LS T RBRIMER | LR SIEREE %
BAREAR AT R E - SR R B AR RELATEHES

GloBE #1848 Bfl 44 6 2 & #E 4 -

BATHE%ZNAs F » %34 1980 £ 1990 £ 5F - BT KT o
B R AR EHE MR AR H UK > B R AGERIR SME AR R B B K RLb
ERRGE - BRE 2023 0 124 10.5% & TAs BABE A9 A AR AR S & 20158 o B
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GloBE #1148 B 44 7€ & & F 3R X WA KR —Hul A FRAEASE B RFSE

137 OECD, Modernising investment treaties to support the Sustainable Development Goals: New
approaches and avenues for reform (Mar. 31, 2025),
https://www.oecd.org/content/dam/oecd/en/events/2025/03/investment-treaty-
conference/Investment%20Treaty%20Conference%20-%20background%20note.pdf.

138 British Institute of International and Comparative Law & WilmerHale, Tax-Related Measures in
Investor-State Arbitration 7.

189 UNCTAD, The Global Minimum Tax and Investment Treaties: Exploring Policy Options 5-6
(2023).
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B A AR AR SME R AR B0 33T L HER P 38 2 MG e 2 T PR EH B
o ARSI SME DU AP BT H ARG 6 /TR E % £ o Yukos v. Russia —
RO HREKMED - % E TP - REBH BT 2003 £ £ 2007 1 » ¥ Yukos 4 [
T KRR EHPE - WBEER - 518 - RETE  BAIFUTERE > &
KREFNHE  BTHREEARETHREAALED -

SH# Yukos ZAUF IR - SEOKAR TR M ALAS 30 — B B3 - &7 Yukos €
AR MBHR  ERAI B IR EMNE T > B Yukos 754558 HA IR 79 4t 49k
R A G RF 5 ARSI 20 BT » 13 BB K I AHER 42 Yukos
N 8) S L AL AT 2 ] 4 4049 Yukos 2 3] 89 B & - kI Ak 43k Yukos i
SRAE RS0 - AU B 2 RIS $I R 1T 4 & T Yukos 27724 8] » 9%
5] & 4 AR BB B 2192 Yukos B R4 SbAR( #E 7R % 3 4% 49 Energy Charter

Treaty, ECT ) AP K » EFRMBMERF 13 HBBIERFRAIRARL - K

190 14
%1 Yukos Oil Company (Isle of Man) v. Russian Federation, PCA Case No. AA 227, Award, 18 Jul.
2014, para. 1385.

P2 BT BB AR B RAMEH N M A HREZ LR > BB RERREEHYE Hot
RAFEER X 0 B 78-79 (2023 4 )
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193 Yukos Oil Company (Isle of Man) v. Russian Federation, supra note 191, para. 1385.

194 Id. paras. 1406-1407.

195 d. para. 161

196 4. paras. 1444-1445.

197 E.g., Eiser Infrastructure Limited and Energia Solar Luxembourg S.a.r.l. v. Kingdom of Spain,
ICSID Case No. ARB/13/36, Award, 4 May 2017, para. 270; SolEs Badajoz GmbH v. Kingdom of
Spain (ICSID Case No.ARB/15/38). Award of 31 July 2019, para. 276; Isolux Infrastructure
Netherlands B.V. v. Kingdom of Spain, ICSID Case No. ARB/14/8, Award, 12 Jul. 2016; Masdar Solar
& Wind Cooperatief UA v. Kingdom of Spain, ICSID Case No. ARB/14/1, awarded 16 May 2018 para.
284; Watkins Holdings S.a rl and others v. Kingdom of Spain (ICSID Case No. ARB/15/44), awarded
21 Jan. 2020, paras. 269-270; Masdar Solar & Wind Cooperatief U.A. v. Kingdom of Spain, ICSID
Case No. ARB/14/1, Award, 16 May 2018, para. 291.
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199 RUDOLF DOLZER ET AL., supra note 113, at 206.

200 FLORENCIA SARMIENTO & Suzy H. NIKIEMA, supra note 198.

201 OECD, Global Anti-Base Erosion Model Rules (Pillar Two): Frequently Asked Questions (May,
2025), https://www.oecd.org/content/dam/oecd/en/topics/policy-sub-issues/global-minimum-tax/faqs-
on-model-globe-rules.pdf

202 UNCTAD, Corporate Income Taxes and Investment Incentives: A Global Review (July 12, 2022),
https://unctad.org/system/files/official-document/diaepcbinf2022d3 en.pdf.
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203 RUDOLF DOLZER ET AL., supra note 113, at 208-209.

204 E.g., Parkerings v Lithuania, Award, 11 September 2007, para. 331; Duke Energy v Ecuador,
Award, 18 August 2008, paras. 359-364; Saint-Gobain v Venezuela, Decision on Liability and the
Principles of Quantum, 30 December 2016, para. 531; EDF v Romania, Award, 8 October 2009, para.
217; Greentech v Italy, Final Award, 23 December 2018, para. 453; United Utilities v Estonia, Award,
21 June 2019, paras. 576-578.

205 E.g., Total v Argentina, Decision on Liability, 27 December 2010, para. 119.
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206 Total v Argentina, Decision on Liability, 27 December 2010, paras. 117-120.

207 Charanne B.V. Construction Investments S.A R.L. paras. 498-503.

208 Voltaic Network GmbH paras. 495-537.

209 Sun Reserve Luxco Holdings SRL v. Italy, SCC Case No. 132/2016, Award (Mar. 25, 2020), para.
699.

210 Novenergia II - Energy & Environment (SCA) (Grand Duchy of Luxembourg), SICAR v. Kingdom
of Spain, SCC Case No. 2015/063, Final Award (Feb. 15, 2018), paras. 650-652.
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U1 See, Horthel Systems BV, Poland Gaming Holding BV and Tesa Beheer BV v Poland, PCA Case
No. 2014-31, para. 238 (Award of 16 February 2017) (“The Tribunal agrees. Indeed, the case law of
international investment tribunals suggests that, save in rare circumstances, legitimate expectations are
generated through specific, individualized undertakings of a state. ”); Igor V Timofeyev, Joseph R
Profaizer & Adam J Weiss, Investment Disputes Involving the Renewable Energy Industry Under the
Energy Charter Treaty, LEXOLOGY (Nov. 10, 2020),
https://www.lexology.com/library/detail.aspx?g=7656e84a-1722-4639-990e-401a2f249¢61.

212 Tecmed v Mexico, Award, 29 May 2003, para. 154; Siag v Egypt, Award, 1 June 2009, para. 450;
Charanne v Spain, Award, 21 January 2016, para 486; Devas v India, Award on Jurisdiction and Merits,
25 July 2016, paras. 465-470.
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214 UNCTAD, WORLD INVESTMENT REPORT 2019: SPECIAL ECONOMIC ZONES 161-162 (2019).

215 Joy WARUGURU NDUBAI-NGIGI, supra note 130, at 7.

216 4. at 170.

27 Sayfutdinov, K., Promises and Commitments.: The Role of Fair and Equitable Provisions and Local
Foreign Direct Investment Law and Regulations in Generating Legitimate Expectations, in THE
PoLiTicCAL ECONOMY OF CENTRAL ASIAN LAw, 214 (Urinboyev, R. ed., 2024).

218 Joy WARUGURU NDUBAI-NGIGI, supra note 130, at 14.
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22! Igor V Timofeyev, Joseph R Profaizer & Adam J Weiss, supra note 221.

222 Charanne v Spain, Award, 21 January 2016, paras. 493, 499; Masdar v Spain, Award, 16 May 2018,
paras. 520-521; RREEF v Spain, Decision on Responsibility and on the Principles of Quantum, 30
November 2018, paras. 320-321; Cube v Spain, Decision on Jurisdiction, Liability and Partial
Decision on Quantum, 19 February 2019, paras. 388, 397; NextEra v Spain, Decision on Jurisdiction,
Liability and Quantum Principles, 12 March 2019, paras. 587-596; 9REN v Spain, Award, 31 May
2019, paras 292—299; SolEs Badajoz v Spain, Award, 31 July 2019, para. 313; InfraRed v Spain,
Award, 2 August 2019, paras. 366-367, 406—-436; RWE v Spain, Decision on Jurisdiction, Liability,
and Certain Issues of Quantum, 30 December 2019, paras. 453—462, 535-549; Watkins v Spain, Award,
21 January 2020, paras. 495, 533.

223 E.g., Horthel Systems BV, Poland Gaming Holding BV and Tesa Beheer BV v Poland, PCA Case
No. 2014-31 (Award of 16 February 2017) para. 240.
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224 Blazej Kuzniacki, supra note 118.

225 Gergely Czoboly & Gabriella Erdés, QDMTT’s Alignment With International Obligations With
Potential Deviations, 53(4) INTERTAX 362, 371 (2025).

226 Total v Argentina, Decision on Liability, 27 December 2010, para. 114.

227 RUDOLF DOLZER ET AL., supra note 113, at 206; e.g., Tecmed v Mexico, Award, 29 May 2003, para
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228 Eiser v Spain, Award, 4 May 2017, para. 363, 382.

229 Parkerings v Lithuania, Award, 11 September 2007, paras. 332-338; Paushok v Mongolia, Award
on Jurisdiction and Liability, 28 April 2011, para. 302; Impregilo v Argentina, Award, 21 June 2011,
paras 290-291; Ulysseas v Ecuador, Final Award, 12 June 2012, paras. 240— 256; TECO v Guatemala,
Award, 19 December 2013, para. 629; Mobil & Murphy v Canada, Decision on Liability and on
Principles of Quantum, 22 May 2012, para. 153.

230 RUDOLF DOLZER ET AL., supra note 113, at 207; e.g., Charanne v Spain, Award, 21 January 2016,
para. 517; Philip Morris v Uruguay, Award, 8 July 2016, para. 423; Eiser v Spain, Award, 4 May 2017,
para 363; Novenergia Il v Spain, Final Award, 15 February 2018, para. 656.

21 RENERGY S.ar.l. v. Kingdom of Spain, ICSID Case No. ARB/14/18, para. 681.
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23 Id. para. 725.
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236 Id. para. 244.

237 Voltaic Network GmbH v Czech Republic, PCA Case No. 2014-20 (Award of 15 May 2019), paras.
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239 Voltaic Network GmbH v Czech Republic, PCA Case No. 2014-20 (Award of 15 May 2019), paras.
479, 514-517.

240 OECD, Tax Challenges Arising from Digitalisation — Report on Pillar Two Blueprint (2020),
https://www.oecd.org/tax/beps/tax-challenges-arising-from-digitalisation-report-on-pillar-two-
blueprint.pdf; GloBE Model Rules, supra note 21.

241 RENERGY S.ar.l. v. Kingdom of Spain, ICSID Case No. ARB/14/18, para. 155.
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https://www.oecd.org/tax/beps/tax-challenges-arising-from-digitalisation-report-on-pillar-two-
blueprint.pdf; GloBE Model Rules, supra note 21.

246 OECD, Members of the OECD/G20 Inclusive Framework on BEPS Joining the October 2021
Statement on a Two-Pillar Solution to Address the Tax Challenges Arising from the Digitalisation of
the Economy as of 9 June 2023, https://www.oecd.org/tax/beps/oecd-g20-inclusive-framework-
members-joining-statement-on-two-pillar-solution-to-address-tax-challenges-arising-from-
digitalisation-october-2021.pdf (last visited June 11, 2024).
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247 NAFTA, art. 1102.
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248 SD Myers v Canada, Partial Award, 13 November 2000, para. 250.

249 Pawlowski AG and Project Sever s.r.o. v. Czech Republic, ICSID Case No. ARB/17/11, para. 540.
250 Apotex v United States, Award, 25 August 2014, para. 8.15.

251 RUDOLF DOLZER ET AL., supra note 113, at 257.

252 E.g., Feldman v Mexico, Award, 16 December 2002, para. 185.
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sesh o BN A BUR 2 B 14 - Gami v.Mexico £ E RS - R B4
FHEMBERB M BEAEMEBE BT EE/LZE®RD A RERS
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253 Pope & Talbot v Canada, Award of the Merits of Phase 2, 10 April 2001, para. 41; Archer Daniels
Midland v Mexico, Award, 21 November 2007, para. 205.

234 SD Myers v Canada, Partial Award, 13 November 2000, para. 255.

255 ADF v United States, Award, 9 January 2003, paras. 156-158.

236 GAMI v Mexico, Final Award, 15 November 2004, para. 114.

257 14

258 SD Myers v Canada, Partial Award, 13 November 2000, para. 221.
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259 EU Global Minimum Tax Directive, supra note 87, arts. 5.2, 11.

260 Jost Angerer, Direct Taxation: Personal and Company Taxation, Fact Sheets on the European
Union (May, 2024), https://www.europarl.europa.eu/factsheets/en/sheet/80/direct-taxation-personal-
and-company-taxation; Proposal for a Council Directive on Ensuring a Global Minimum Level of
Taxation for Multinational Groups in the Union, at 11, COM (2021) 823 final (Dec. 22, 2021).

261 Finance (No. 2) Act 2023 §§ 265-266.

262 Administrative Guidance on GloBE Model Rules, supra note 45, at 100.
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263 UNCTAD, EXPROPRIATION: UNCTAD SERIES ON ISSUES IN INTERNATIONAL INVESTMENT
AGREEMENTS II 5-8 (2012).

264 RUDOLF DOLZER ET AL., supra note 113, at 153.

265 Mitchell, K. Accommodating the Public Interest in International Investment Treaties: Police
Powers, Expropriation and Treaty Interpretation, Oxford University, UK 1-2 (2014).

266 UNCTAD, supra note 263, at 79, 85.
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Burlington v. Ecuador —EBpi At B2 # ey T A B (A TALE - % E
¥ . £E 4% Burlington #ENEN S Z RBHKER - BIREE D> RA Y

( Production Sharing Contracts ) B/345 & 7 #2155 & 21 69 G4 2 #8270 - (5%

267 YVES DERAINS & JOSEFA SICARD-MIRABAL, INTRODUCTION TO INVESTOR-STATE ARBITRATION 115,
122 (2018). Bt » BEHRE & LR B2t R— A B BB A o > B3Rl RS
KRR mﬁ%éﬂ: X 0 B 9293 (20134474 )e

268 UNCTAD, INTERNATIONAL INVESTMENT AGREEMENTS AND THEIR IMPLICATIONS FOR TAX
MEASURES: WHAT TAX POLICYMAKERS NEED TO KNOW (Mar. 2, 2021),
https://unctad.org/system/files/official-document/diaepcbinf2021d3_en.pdf; e.g, Marvin Feldman v
Mexico (2003) 42 ILM 625 para. 646., Occidental Exploration and Production Co v Ecuador, Award, 1
July 2004.

269 Tecmed v Mexico, Award, 29 May 2003, paras. 115-116.

270 Burlington Resources Inc. v. Republic of Ecuador, ICSID Case No. ARB/08/5, Dec. 12, 2012,
Decision on Liability, para. 21.
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1 Id. paras. 32-35. 38 T B A ( windfall profits ) | 45 B HRARTRALZ LR ERER L
AR B RBZ A RITHZSEF B - PRI E A WATH -

272 Id. para. 450.

273 Id. para. 456.

274 Archer Daniels Midland Company and Tate & Lyle Ingredients Americas, Inc. v. The United
Mexican States, ICSID Case No. ARB (AF)/04/5, para. 240.

275 Id. para. 242.

276 Id. para. 42.

277 Id. para. 82.
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278 Id. paras. 230-232.

27 Id. paras. 245-252.

280 Feldman v Mexico, Award, 16 December 2002, para. 112.
281 UNCTAD, supra note 263, at 80-85.
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282 M. SORNARAJAH, THE INTERNATIONAL LAW ON FOREIGN INVESTMENT 357 (2004).

283 NEWCOMBE, THE BOUNDARIES OF REGULATORY EXPROPRIATION IN INTERNATIONAL LAW 23 (2005).
BHEBRHIIRIGESE = ;%{% ( Restatement (Third) of Foreign Relations Law of the United

State )) f4 b % B4 4 & ( America Law Institute ) 3% » P9 545 50 2 AR BHBOIIR R L A#
3t R B AR B 5 2 B F"F;jzl TR o AEREBMWE EHIFR P 5] 3% X4 - Marvin
Feldman v. Mexico, ICSID Case No. ARB(AF)/99/1, para. 103.

285 Id. para. 104
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